FCA 2019/46

Annex M

COMMISSION DELEGATED REGULATION (EU) 2017/591 of 1 December 2016
supplementing Directive 2014/65/EU of the European Parliament and of the Council with
regard to regulatory technical standards for the application of position limits to
commodity derivatives

Article -3

Definitions

In this Regulation, ‘Exit Day’ has the meaning given in the European Union (Withdrawal) Act
2018.

Article -2
Application

This Regulation applies to:

a a person to whom a position limit imposed under regulation 16 of the Financial
Services and Markets Act 2000 (Markets in Financial Instruments) Regulations 2017

may apply;
2 a non-financial entity; and
3

where applicable, the Financial Conduct Authority as competent authority.

Article -1

Interpretation

) Where a term is defined in Directive 2014/65/EU that definition shall apply for the
purposes of this Regulation except where (2) applies.

(@) Where a term is defined in article 2 of Regulation 600/2014/EU, as amended by the
Markets in Financial Instruments (Amendment) (EU Exit) Regulations 2018, that
definition shall apply for the purposes of this Regulation.
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3 Article 2(1)(62) of Regulation 600/2014/EU shall apply for the purposes of this

Regulation.

“4) A reference to the ‘Regulated Activities Order’ is to the Financial Services and

Markets Act 2000 (Regulated Activities) Order 2001.

5) A reference to a ‘CRD credit institution’, ‘UK UCITS’, ‘UK-adopted IFRS’ and an

‘occupational pension scheme’ is to the definition in the Glossary to the Handbook of

Rules and Guidance published by the Financial Conduct Authority immediately after

Exit Day.

Article 2

Definitions

For the purposes of this Regulation, the following definitions shall apply:

(1) ‘non-financial entity’ means a natural or legal person other than:

(a)

(b)

(©

(d)

(e)

()

€3]

(h)

an investment firm authorised as such by means of a Part 4A permission under
the Financial Services and Markets Act 2000 or in accordance with Directive
2014/65/EC,

a credit institution authorised in accordance with Directive 2013/36/EU of the
European Parliament and of the Council or a CRD credit institution,

an insurance undertaking authorised as such by means of a Part 4A permission
under the Financial Services and Markets Act 2000 or in accordance with
Council Directive 73/239/EEC,

an assurance undertaking authorised as such by means of a Part 4A permission
under the Financial Services and Markets Act 2000 or in accordance with
Directive 2002/83/EC of the European Parliament and of the Council,

a reinsurance undertaking authorised as such by means of a Part 4A permission
under the Financial Services and Markets Act 2000 or in accordance with
Directive 2005/68/EC of the European Parliament and of the Council,

a UCITS or UK UCITS and, where relevant, its management company,
authorised as such by means of a Part 4A permission under the Financial
Services and Markets Act 2000 or in accordance with Directive 2009/65/EC of
the European Parliament and of the Council,

an institution for occupational retirement provision within the meaning of
Article 6(a) of Directive 2003/41/EC of the European Parliament and of the
Council or corresponding UK law, including an occupational pension scheme,

an alternative investment fund managed by AIFMs authorised or registered in
accordance with Directive 2011/61/EU of the European Parliament and of the
Council or authorised as such by means of a Part 4A permission under the
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Financial Services and Markets Act 2000 or registered as such pursuant to the
Alternative Fund Managers Regulations 2013,

@) a CCP authorised in accordance with Regulation (EU) No 648/2012 of the
European Parliament and of the Council or recognised as such by means of a

recognition order under Part XVIII of the Financial Services and Markets Act
2000,

() a central securities depositary authorised in accordance with Regulation (EU)
No 909/2014 of the European Parliament and of the Council or recognised as
such by means of a recognition order under Part X VIII of the Financial
Services and Markets Act 2000.

A third-country entity is a non-financial entity if it would not require authorisation
under any of the aforementioned legislation if it was based in the Yaten United
Kingdom and subject to Haten UK law.

‘spot month contract’ means the commodity derivative contract in relation to a
particular underlying commodity whose maturity is the next to expire in accordance
with the rules set by the trading venue.

‘other months' contract’ means any commodity derivative contract that is not a spot
month contract.

CHAPTER 1T

METHOD FOR CALCULATING THE SIZE OF THE NET POSITION OF A

PERSON
Article 3
Aggregation and netting of positions in a commodity derivative
(Article 57(1) of Directive 2014/65/EU)

The net position of a person in a commodity derivative shall be the aggregation of its
p0s1t10ns held in that commodlty der1vat1ve traded ona tradmg venue, fn—eemmed-rt—y—

aeeefdaﬂe%q-th—pafagfaph—l—e%md%- and in economlcally equ1valent OTC

contracts pursuant to Article 6.
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2
3
Article 6
OTC contracts economically equivalent to commodity derivatives traded on trading
venues

(Article 57(1) of Directive 2014/65/EU)

An OTC derivative shall be considered economically equivalent to a commodity derivative
traded on a trading venue where it has identical contractual specifications, terms and
conditions, excluding different lot size specifications, delivery dates diverging by less than
one calendar day and different post trade risk management arrangements.

Article 7
Positions qualifying as reducing risks directly related to commercial activities
(Article 57(1) of Directive 2014/65/EU)

1. A position held by a non-financial entity in commodity derivatives traded on trading
venues or in economically equivalent OTC contracts pursuant to Article 6 qualifies as
reducing risks directly relating to the commercial activities of that non-financial entity
where by itself, or in combination with other derivatives in accordance with paragraph
2 (“position in a portfolio of commodity derivatives’), the position meets one of the
following criteria:
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(b) it quahfres as a hedging contract pursuant to }nter&&&e&&I—Fr&&ﬂeral—Repertmg

l—é@é@@@%—eﬁth%&}repearkllaﬁameﬂt—&ﬂd—ef—thaeeaﬂeﬂ UK adopted IFRS

Article 8

Application for the exemption from position limits
(Article 57(1) of Directive 2014/65/EU)

A non-financial entity holding a qualifying position in a commodity derivative shall

apply for the exemptron referred to in the—seee&d—w—bpar&graph—ef—p&ra«gfaph—l—ef—

l-r-mrt—fer—that—eemmedrt—yhderwatwe regulatron 17 of the Frnancral Services and

Markets Act 2000 (Markets in Financial Instruments) Regulations 2017.

The person referred to in paragraph 1 shall submit to the competent authority the
following information which demonstrates how the position reduces risks directly
relating to the non-financial entity's commercial activity:

(a) a description of the nature and value of the non-financial entity's commercial
activities in the commodity to which the commodity derivative for which an
exemption is sought is relevant;

(b) a description of the nature and value of the non-financial entity's activities in
the trading of and positions held in the relevant commodity derivatives traded
on trading venues and in their economically equivalent OTC contracts;

(c) a description of the nature and size of the exposures and risks in the
commodity which the non-financial entity has or expects to have as a result of
its commercial activities and which are or would be mitigated by the use of
commodity derivatives;

(d) an explanation of how the non-financial entity's use of commodity derivatives
directly reduces its exposure and risks in its commercial activities.

The competent authority shall approve or reject the application within 21 calendar
days after it has received the application and shall notify the non-financial entity of its
approval or rejection of the exemption.

The non-financial entity shall notify the competent authority if there is a significant
change to the nature or value of the non-financial entity's commercial activities or its
trading activities in commodity derivatives and the change is relevant to the
information set out in point (b) of paragraph 2 and shall submit a new application for
the exemption if it intends to continue to use it.
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CHAPTER 1II

METHODOLOGY FOR THE COMPETENT AGFHORIFIES AUTHORITY TO
CALCULATE POSITION LIMITS

SECTION 1
Determination of baseline figures
Article 9
Methodology for determining the baseline figure for spot month limits
(Article 57(4) of Directive 2014/65/EU)

Competent-authorities The competent authority shall determine a baseline figure for
the spot month position limit in a commodity derivative by calculating 25% of the
deliverable supply for that commodity derivative.

The baseline figure shall be specified in lots which shall be the unit of trading used by
the trading venue on which the commodity derivative trades representing a
standardised quantity of the underlying commodity.

Where a the competent authority establishes different position limits for different
times within the spot month period, those position limits shall decrease on an
incremental basis towards the maturity of the commodity derivative and shall take into
account the position management arrangements of the trading venue.

By way of derogation to paragraph 1, the competent autherities authority shall
determine the baseline figure for the spot month position limit for any derivative
contract with an underlying that qualifies as food intended for human consumption
with a total combined open interest in spot and other months' contracts exceeding
50,000 lots over a consecutive three month period by calculating 20% of the
deliverable supply in that commodity derivative.

Article 10
Deliverable supply
(Article 57(3) of Directive 2014/65/EU)

Ceompetent-autherities The competent authority shall calculate the deliverable supply
for a commodity derivative by identifying the quantity of the underlying commodity
that can be used to fulfil the delivery requirements of the commodity derivative.

Competent-authorities The competent authority shall determine the deliverable supply
for a commodity derivative referred to in paragraph 1 by reference to the average
monthly amount of the underlying commodity available for delivery over the one year
period immediately preceding the determination.

In order to identify the quantity of the underlying commodity meeting the conditions
of paragraph 1, the competent autherittes authority shall take into account the
following criteria:
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(a) the storage arrangements for the underlying commodity;

(b) the factors that may affect the supply of the underlying commodity.

Article 11
Methodology for determining the baseline figure for other months' limits
(Article 57(4) of Directive 2014/65/EU)

1. Competent-authorities The competent authority shall determine a baseline figure for
the other months' position limit in a commodity derivative by calculating 25% of the
open interest in that commodity derivative.

2. The baseline figure shall be specified in lots which shall be the unit of trading used by
the trading venue on which the commodity derivative trades representing a
standardised quantity of the underlying commodity.

Article 12
Open interest
(Article 57(3) of Directive 2014/65/EU)

Competent-autheorities The competent authority shall calculate the open interest in a
commodity derivative by aggregating the number of lots of that commodity derivative that are
outstanding on trading venues at a point in time.

Article 13
Methodology for determining the baseline figure in respect of certain contracts
(Article 57(4) of Directive 2014/65/EU)

1. By way of derogation to Article 9, the competent authertties authority shall determine
the baseline figure for the spot month position limits for cash settled spot month
contracts which are under €0)-ef AnnexJttoDirective 2044/65/EY paragraph 10 of
Part 1 of Schedule 2 to the Regulated Activities Order and which have no measurable
deliverable supply of their underlying commodities by calculating 25% of the open
interest in those commodity derivative contracts

2. By way of derogation to Articles 9 and 11, the competent autherities authority shall
determine the baseline figure for the position limits for commodity derivatives defined
under Article- 444 -of Directive 2044/65/EU Article 2(1)(24) of Regulation
600/2014/EU by calculating 25% of the number of securities issued. The baseline
figure shall be specified in number of securities.

3. By way of derogation to Articles 9 and 11, where a commodity derivative provides
that the underlying is delivered constantly over a specified period of time, the baseline
figures calculated pursuant to Articles 9 and 11 shall apply to related commodity
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derivatives for the same underlying to the extent that their delivery periods overlap.
The baseline figure shall be specified in units of the underlying.

SECTION IT
Factors relevant for the calculation of position limits
Article 14
Assessment of factors
(Article 57(3) of Directive 2014/65/EU)

Competent-authorities The competent authority shall set the spot month and other months'
position limits for a commodity derivative by taking the baseline figure determined in
accordance with Articles 9, 11 and 13 and adjusting it according to the potential impact of the
factors referred to in Articles 16 to 20 on the integrity of the market for that derivative and for
its underlying commodity to a limit:

(a)
(b)

between 5% and 35%; or

between 25% and 35%, for any derivative contract with an underlying that qualifies as
food intended for human consumption with a total combined open interest in spot and
other months' contracts exceeding 50,000 lots over a consecutive three month period.

Article 15
New and illiquid contracts
(Article 57(3)(g) of Directive 2014/65/EU)

By way of derogation to Article 14,

(a) for commodity derivatives traded on a trading venue with a total combined
open interest in spot and other months' contracts not exceeding 10,000 lots
over a consecutive three month period, the competent avtherities authority
shall set the limit of positions held in those commodity derivatives at 2,500
lots;

(b) for commodity derivatives traded on a trading venue with a total combined
open interest in spot and other months' contracts in excess of 10,000 but not
exceeding 20,000 lots over a consecutive three month period, the competent
autherities authority shall set the spot and other months' position limit between
5% and 40%;

() for commodity derivatives as defined in Article 444)-of Directive-
2044465/EY Article 2(1)(24) of Regulation 600/2014/EU with a total number

of securities in issue not exceeding 10 million over a consecutive three month
period, the competent authority shall set the limit of positions held in those
commodity derivatives at 2.5 million securities;

(d) for commodity derivatives as defined in Article- 444-of Directive-
20444650 Article 2(1)(24) of Regulation 600/2014/EU with a total number

of securities in issue in excess of 10 million but not exceeding 20 million over
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a consecutive three month period, the competent authority shall set the spot
and other months' position limit between 5% and 40%.

2. The trading venue shall notify the competent authority when the total open interest of
any such commodity derivative reaches any of the amounts of lots or number of
securities in issue mentioned in the previous paragraph over a consecutive three month
period. Competentauthorities The competent authority shall review the position limit
upon receiving such notifications.

Article 16
The maturity of the commodity derivatives contracts
(Article 57(3)(a) of Directive 2014/65/EU)

1. For spot month position limits, if the commodity derivative has a short maturity, the
competent autherities authority shall adjust the position limit downwards.

2. For other months' position limits, where the commodity derivative has a large number
of separate expiries, the competent authertties authority shall adjust the position limit
upwards.

Article 17

Deliverable supply in the underlying commodity
(Article 57(3)(b) of Directive 2014/65/EU)

Where the deliverable supply in the underlying commodity can be restricted or controlled or if
the level of deliverable supply is low relative to the amount required for orderly settlement the
competent autherities authority shall adjust the position limit downwards. Cempetent
autherities The competent authority shall assess the extent to which this deliverable supply is
used also as the deliverable supply for other commodity derivatives.

Article 18
The overall open interest
(Article 57(3)(c) of Directive 2014/65/EU)

1. Where there is a large volume of overall open interest, the competent autherities
authority shall adjust the position limit downwards.

2. Where the open interest is significantly higher than the deliverable supply, the
competent autherities authority shall adjust the position limit downwards.

3. Where the open interest is significantly lower than the deliverable supply, the
competent autherities authority shall adjust the position limit upwards.
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Article 19
The number of market participants
(Article 57(3)(e) of Directive 2014/65/EU)

1. Where the daily average number of market participants holding a position in the
commodity derivative over a period of one year is high the competent authority shall
adjust the position limit downwards.

2. By way of derogation to Article 14, the competent autherities authority shall set the
spot month and other months' position limit between 5% and 50% if:

(a)

(b)

the average number of market participants holding a position in the commodity
derivative in the period leading up to the setting of the position limit is lower
than 10; or

the number of investment firms acting as a market maker in accordance with
Axticle 4 (H-of Directive 204H4/65/EY Article 2(1)(6) of Regulation
600/2014/EU in the commodity derivative at the time the position limit is set
or reviewed is lower than 3.

For the purposes of the first subparagraph, the competent autherities authority may establish
different position limits for different times within the spot month period, the other months'
period or for both periods.

Article 20
Characteristics of the underlying commodity market
(Article 57(3)(f) of Directive 2014/65/EU)

1. Ceompetent-autherities The competent authority shall take into account how the
characteristics of the underlying market impact on the functioning and trading of the
commodity derivative and on the size of the positions held by market participants,
including having regard to the ease and speed of access which market participants
have to the underlying commodity.

The assessment of the underlying commodity market referred to in paragraph 1 shall

take into account:

(a)

(b)

(©)

whether there are restrictions on the supply of the commodity, including the
perishability of the deliverable commodity;

the method of transportation and delivery of the physical commodity, including
the following:

(1) whether the commodity can be delivered to specified delivery points
only;

(i1) the capacity constraints of specified delivery points.

the structure, organisation and the operation of the market, including the
seasonality present in extractive and agricultural commodity markets whereby
physical supply fluctuates over the calendar year;
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(d) the composition and role of market participants in the underlying commodity
market, including consideration of the number of market participants which
provide specific services that enable the functioning of the underlying
commodity market such as risk management, delivery, storage, or settlement
services;

(e) macroeconomic or other related factors that influence the operation of the
underlying commodity market including the delivery, storage, and settlement
of the commodity;

(f) the characteristics, physical properties and lifecycles of the underlying
commodity.

Article 21
Volatility of the relevant markets
(Article 57(3)(d)) of Directive 2014/65/EU)

After having applied the factors referred to in Articles 16 to 20 which are relevant to set the
position limit for each contract in commodity derivatives referred to in Artiele 5H4Hof
Directive 2044/65/EU regulation 16 of the Financial Services and Markets Act 2000 (Markets
in Financial Instruments) Regulations 2017, the competent autherities authority shall further
adjust that position limit where the following conditions are met:

(a) there is excessive volatility in the price of commodity derivative or in the underlying
commodity;

(b) a further adjustment of the position limit would effectively reduce the excessive
volatility in the price of that commodity derivative or in the underlying commodity.
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