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PART 1
EXECUTIVE SUMMARY AND ACTION PLAN
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FOREWORD BY MINISTER OF STATE

Throughout the country people are paying dramatically
higher premiums for insuring their motor vehicles. In
investigating the reasons as to why, it is clear that there is
an overwhelming need to reform our insurance sector.
The operation of any insurance market is complex,
however the market in Ireland is further impacted by
practices that are outdated and which also appear to be
unique to the market here.

This report sets out a detailed set of recommendations
and actions to tackle those factors that are influencing the
increasing cost of motor insurance by introducing a

comprehensive suite of reforms for the insurance sector.

The recommendations have been established through in-depth consultation with the relevant
stakeholders in the industry. The Action Plan that implements these recommendations is set
to a detailed and ambitious timeline.

It should be clear from this report, and also the work of the Joint Oireachtas Committee, that
there is no single policy or legislative “silver bullet” to immediately stem or reverse premium
price rises. Some of the necessary reforms will take time to implement. That being said,
cooperation and commitment between all bodies and individuals with a stake in a stable and
accessible insurance market can deliver fairer premiums for consumers without unnecessary
delay.

The implementation of our recommendations will lead to greater stability in the pricing of
motor insurance and will help prevent the volatility that we have seen in the market in the
past (both up and down). It will also better facilitate potential new entrants to the market.

The Government is providing a road-map for reform to stakeholders in the industry. The
Government and Working Group will drive its implementation in line with the detailed Action
Plan contained within this report. New initiatives, such as the National Claims Information
Database and the Personal Injuries Commission, will require a particular commitment from
the State to new resources. Existing legislation and practices around the claims environment
are also in need of reform.

The burden for reforming the insurance sector naturally rests with the industry. | believe that
participants in the industry recognise this and | am sure they will deliver the necessary reform
to ensure a stable, transparent and open market place for motor insurance. The Government
will vigorously oversee this reform in the interests of the consumer and citizen and, where
necessary and appropriate, will not hesitate to implement legislation.
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We can fix the many problems that face the insurance market here in Ireland. With the
publication of this report | hope the public “blame game” for the current state of affairs will
come to an end. Success requires the various stakeholders working together to address the
various issues in a concerted manner.

The Working Group which produced this report will continue its engagement with industry
and the Department of Finance will take the lead in co-ordinating the overall implementation
of the Report. The Working Group will prepare quarterly reports on the progress of the
implementation of the Action Plan and these reports will be published on the Department of
Finance’s website. A number of the actions will remove the potential for drag on our
economic competitiveness. As such, the Working Group’s quarterly reports will likely also
feed into future progress reports of the Action Plan for Jobs.

The Working Group will also continue to engage with the Joint Oireachtas Committee during
this phase, while turning its focus to other areas of the non-life market and further reforms.

Finally, | would like to note that we are not coming at this from a standing start. Considerable
work is already underway across Government, and a number of actions are already in
progress by the Working Group. But there is still a way to travel. While the Government
cannot by law set the price of a motor premium, or dictate the cost of an insurance claim
determined by the courts, we have a duty to protect the interests of honest drivers and
honest claimants and to ensure the functioning of a stable, transparent and fair insurance
market for all.
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EXECUTIVE SUMMARY

Introduction

Pricing in the non-life insurance sector has been subject to a lot of volatility in recent years,
from a point where some premiums appeared to be priced at an unsustainably low level to
the more recent experience of large increases, particularly since 2014. Central Statistics
Office data shows that insurance prices have increased by 47 per cent since January 2011,
while motor insurance prices have increased by 51 per cent over the same period. This is well
in excess of EU trends and there have been conflicting messages as to the reasons for these
increases.

As a result of this and other developments in the insurance sector, the Minister for Finance,
Michael Noonan TD, began a review of insurance policy earlier this year. The Cost of Insurance
Working Group (the Working Group) chaired by Minister of State at the Department of
Finance, Eoghan Murphy TD, was established as part of that review in July 2016. The Minister
of State decided that the focus of the first phase of its work would be on the rising costs of
motor insurance.

The Working Group brought together all the relevant Departments and Offices and has met
regularly, engaging with relevant stakeholders to understand the factors contributing to the
rising cost of motor insurance and to develop a range of measures to address the situation?.

The objective of the Working Group was to identify and examine the drivers of the cost of
insurance, and recommend short, medium and longer term measures to address the issue of
increasing insurance costs, taking account of the requirement for the need to ensure a
financially stable insurance sector.

The Joint Oireachtas Committee on Finance, Public Expenditure and Reform, and Taoiseach
has also undertaken a review of the issue in parallel. The Working Group has engaged with
that Committee, chaired by John McGuinness TD, and considered its recommendations, many
of which are in line with the emerging recommendations previously published by the
Department of Finance and further elaborated in this report. The Working Group will continue
to cooperate with the Committee as its work continues.

Role of motor insurance

Insurance is a critical financial service providing policyholders with protection against financial
losses from adverse events. Insurance provides a risk transfer facility for which insurers

1 For more on the structure and engagements of the Working Group, see Chapter 1 and Appendices 1-4.
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receive remuneration in the form of premium payments. In supplying insurance, the insurer
is accepting a risk which can be unlimited for a price which is fixed (premium payment).

Motor insurance is particularly important because of our dependence upon the use of cars
for normal day to day purposes. In Ireland, approximately three out of four journeys are
undertaken by private cars.? Reinforcing the essential nature of motor insurance is the fact
that the third party element of it is mandatory under Part VI of the Road Traffic Act 1961,
both here and in the EU, which means that when the cost soars as it has over the last 18
months, it creates huge difficulties for a lot of people because they struggle to afford to pay
their annual premium. These kinds of increases are very damaging to the economy because
as well as affecting consumers, they erode recent gains as a result of a recovering economy,
and undermine overall competitiveness.

Key recommendations

In order to provide greater clarity, certainty and transparency in relation to motor insurance
costs, a series of recommendations have been made in this report. The key recommendations
are summarised below with the rationale behind them set out in detail in Part 2 of the Report.
A detailed Action Plan identifying the responsible bodies and the timelines for delivery is set
out after the executive summary.

Under EU law, insurance companies must price premiums according to risk and the
Government cannot mandate a premium price.> However, it is possible in our view for the
State to play a role in helping to stabilise what is a volatile market and this therefore is the
context in which the recommendations are made and in which we seek to address the factors
which have been identified as contributing to recent premium price increases and which
should enable a sustainable reduction in premium prices over time.

Even if motor insurance premiums had not witnessed a recent spike, the insurance industry
in Ireland would still be in need of a series of reforms. Aspects of the operation of the market
in Ireland are in need of modernisation, for instance there is a need for a greater level of
transparency in relation to claims data, as well as a fully functioning database to identify
uninsured drivers. While all the reforms and actions contained here are seen to be necessary,
not all will be directly relevant to the setting of premium prices.

2.CSO, National Transport Survey 2014, http://www.cso.ie/en/releasesandpublications/ep/p-
nts/nationaltravelsurvey2014/keyfindings/
3 Article 181 of the Insurance and Reinsurance Directive (Directive 2009/138/EC) (the Solvency Il Directive).
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Protecting the consumer

Protecting the consumer is the central theme running through all of the recommendations in
the report. The Working Group considered issues that had been raised not only by consumer
groups, but the public in general, as well as particular sectors such as road hauliers and taxi
drivers.

The recommendations that follow are split into three broad categories:

e Firstly, those recommendations that are aimed at increasing the transparency in
premiums for consumers and allowing them to compare policies and prices effectively
and where possible to make the changes to their circumstances that will reduce their
premium;

e Secondly, those recommendations that are aimed at ensuring effective access to
insurance by closer review of the operation of the Declined Cases Agreement, and, ensure
certain categories of consumer, e.g. returning emigrants, have an improved experience
when seeking to purchase insurance that recognises driver history in other jurisdictions;
and

e Thirdly, those recommendations aimed at improving engagement between the consumer
and the insurance industry.

Improving data availability

A key area where change is required is in the claims environment. The Report reflects the
need to enhance transparency and facilitate the use of data sharing and collection that we
see in other jurisdictions. The Working Group recommends the creation of a national claims
information database by the middle of 2018. In advance of the realisation of a national claims
information database, there will be a requirement for industry to provide key metrics in
relation to the market for publication by the Department of Finance at regular intervals.

The national claims information database is needed for the sector so that amongst other
things we can see what claims are being made against property or for personal injuries, the
legal and other costs that are being incurred, and the channel of resolution and what impact
that has on the final settlement. It is expected that greater transparency in the claims
environment will allow for the identification of trends and appropriate policy responses. This
in turn should lead to greater stability in the pricing of motor insurance and should help
prevent cycles both up and down that have occurred regularly in the Irish market in the past.
It should also better facilitate potential new entrants to the market.
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Improving the personal injuries claims environment

Concerns have been raised around the uncertainty of the claims process, the cost of the
claims process and the method for making awards for personal injuries. The Report highlights
the complexity in assessing the personal injury framework in Ireland. Ultimately, the level of
awards for personal injuries are set by the judiciary.

In light of the above, a Personal Injuries Commission will be established in January and begin
immediately to review a number of key issues that speak directly to the cost of personal
injuries. This Personal Injuries Commission will produce its first report to the Minister of State
by the end of 2017. Its terms of reference will, inter alia, include conducting a review of the
average awards in other relevant jurisdictions, as well as the grading of personal injuries.

Reducing the costs in the claims process

The costs of the claims process has been highlighted by some commentators as being a key
reason for the increase in the cost of insurance premiums. The Report examines the data
available to it in relation to the costs associated with personal injury claims such as legal costs
and non-legal costs. The Report also looks at the personal injuries legal environment.

The Working Group makes recommendations to strengthen the Book of Quantum, including
exploring with the judiciary how future reviews of the Book might involve appropriate judicial
involvement in its compilation or adoption, introducing more granularity in the Book, and
updating it every 3 years at a minimum.

The Working Group also makes a number of recommendations to maximise the Personal
Injuries Assessment Board process, including that the current review of the PIAB legislation
addresses cases of non-co-operation such as non-attendance at medicals and refusal to
provide details of special damages.

Finally, while the Working Group did not find that legal costs were a major contributory factor
in the recent increase in premiumes, it found that the proportion of legal costs and non-legal
costs attributed to the overall claim settlement amount are relevant. Given the assertions by
stakeholders in this regard and the introduction of the Legal Services Regulation Act 2015, it
recommends a number of reviews to take place in relation to legal costs.

Reducing insurance fraud and uninsured driving

Uninsured driving and fraud are important issues to be tackled. With regard to fraud, the
Working Group makes recommendations on improving data sharing to identify patterns of
suspected fraud, through the development of a database that takes into account data
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protection concerns. The Working Group also recommends that further cooperation
between the insurance industry and An Garda Siochdna be developed.

In relation to uninsured driving the Working Group recommends that a fully functioning
insurance database, to allow An Garda Siochana to check insurance compliance through the
use of technology such as Automatic Number Plate Recognition, be finalised. Much work has
already been done in this area, however it is important that the rollout of such a database is
expedited.

A further recommendation in this area includes reviewing Section 30 of the Civil Liability and
Courts Act 2004.

Promoting road safety and reducing collisions

Road safety remains an important societal issue and one that is relevant to the cost of
insurance. While advances have been made in this area in the last 20 years, it is important
that all stakeholders remain vigilant. In this respect, the Working Group makes a number of
recommendations around the use of technology while acknowledging its constraints.

Next steps

A detailed Action Plan identifying the responsible bodies and the timelines for delivery is set
out in this part of the report. The next phase of the process will be the implementation of
that Action Plan. It contains a range of measures, some of which can be actioned immediately
or are already underway and others which will require a longer period of time to put in place.

The responsible bodies and groups will immediately begin implementing the actions assigned
to them. From Q3 2017, the Working Group will prepare quarterly reports on the progress of
the Implementation of the Action Plan and these will be published on the Department of
Finance’s website. A number of the actions have strong inter-linkages with the
competitiveness agenda set out in the Action Plan for Jobs, and the Working Group’s quarterly
reports will likely also feed into future progress reports of this Action Plan.

The Working Group will continue to engage with the Joint Oireachtas Committee during this
phase®.

While these measures will require a co-ordinated effort across government, state bodies and
industry and a commitment of resources, the Working Group expects that a harmonised
approach to implementing the recommendations of this Report will settle the current

41t should be noted that from January 2017 the Working Group will turn its focus to other areas of the non-life
market and further reforms.
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uncertainty we are seeing around premium prices, improve competitiveness and have a
positive impact on the insurance sector and the wider economy.

Finally, the Working Group believes that the implementation of the recommendations will
lead to greater stability in the pricing of motor insurance and will help prevent the volatility
that we have seen in the market in the past (both up and down). It should also better facilitate
potential new entrants to the market.
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ACTION PLAN

Objective 1: Protecting the Consumer

Action

Rec No. Recommendation Point No Action Point Deadline | Relevant Bodies Lead/Owner
Develop a protocol with Insurance Ireland to
INSURERS TO SET OUT REASONS FOR 1 facilitate the communication of the reasons for large | Q22017 | Department of
. LARGE INCREASES IN PREMIUMS TO increases in premiums to consumers ';':2?2?;;2:;' Department of
PROVIDE TRANSPARENCY TO | ! Finance
CONSUMERS ) Develop legislation to underpin the protocol in Q4 2017 nsurance
Action Point 1 Ireland
INSURERS TO PROVIDE ADDITIONAL 3 Central Bank of Ireland to undertake consultation Q42017 | oniral Bank of | Central Bank of
2 INFORMATION ON THE PREMIUM reland reland
BREAKDOWN TO CONSUMERS 4 Central Bank of Ireland to amend legislation Q2 2018
EXTEND THE CURRENT RENEWAL
NOTIFICATION PERIOD FROM 15 5 Central Bank of Ireland to undertake consultation Q4 2017
3 WORKING DAYS TO 20 WORKING Central Bank of | Central Bank of
DAYS TO MAKE IT EASIER FOR Ireland Ireland
MOTORISTS TO COMPARE PRICING 6 Central Bank of Ireland to amend legislation Q2 2018
WHEN PURCHASING INSURANCE
a TRANSPOSE THE INSURANCE 7 Department of Finance to transpose the Insurance Q1 2018 Department of Department of
DISTRIBUTION DIRECTIVE Distribution Directive Finance Finance
SUPPORT EFFORTS AND RAISE 8 Monitor EU developments Ongoing
5 AWARENESS OF THE NEED TO Department of Department of
IMPROVE CROSS-BORDER INSURANCE 9 Make representations as necessary with EU Oneoi Finance Finance
PROVISION AT EU LEVEL Commission and EU Parliamentarians neong
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Insurance Ireland to put in place a standard

10 . . Q4 2017
information protocol for consumers
Insurers to implement policies to accept driver
experience from abroad when a person has previous
driving experience in Ireland and is coming from a
11 country that drives on the left side of the road (e.g. Q2 2017
PUT IN PLACE A STANDARD UK), and take fuII'accou.nt of the'experience in 'that
PROTOCOL FOR INSURANCE cou.ntry and previous Irish experience when pricing Insurance
COMPANIES IN ORDER TO ENSURE A policy Insurance Ireland/
GREATER CONSISTENCY OF Insurers to implement policies to accept driver Ireland Department of
TREATMENT FOR RETURNING experience from abroad when a person has previous Finance
EMIGRANTS driving experience in Ireland and is coming from a
12 country that drives on the other side of road, and Q4 2017
take appropriate account of the experience in that
country and previous Irish experience when pricing
policy
Insurance Ireland to submit report to Department of | Q2 2017
13 Finance on their implementation of actions 10, 11 and Q4
and 12 2017
Insurance Ireland to provide information on their
THE DECLINED CASES AGREEMENT TO 14 website P Q1 2017 Insurance
BE SUBJECT TO ONGOING REVIEW TO Ireland, Department of
ENSURE TRANSPARENCY Insurance Ireland to submit report to Department of Department of Finance
15 . Q2 2017 Finance
Finance annually
DEVELOP A GENERAL PROTOCOL Insurance Ireland to consult with the Department of
AROUND THE REQUIREMENT FOR 16 Finance in relation to the development of a general Q3 2017 Insurance
INSURANCE COMPANIES TO NOTIFY A protocol Inls ulr an;e 5 Ireland/ .
POLICYHOLDER OF CLAIMS MADE relan ep;::]ire‘t ©
AGAINST THEM BEFORE SETTLEMENT 17 Insurance Ireland to put in place a general protocol Q4 2017
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Forum to be established by Insurance Ireland for

|
INSURANCE IRELAND TO ESTABLISH A 18 consumer and business issues Qi 2017 eurance Tf;;indc/e
9 FORUM FOR CONSUMER AND Ireland Department of
BUSINESS ISSUES 19 Forum to meet twice yearly Ongoing Finance
Advisory
20 Advisory Committee on Small Public Service Vehicles Q1 2017 Committee on
THE ADVISORY COMMITTEE ON to meet with Insurance Ireland Small Public
SMALL PUBLIC SERVICE VEHICLES Service Department of
10 SHOULD ENTER REGULAR Vehicles, Transport,
DISCUSSIONS WITH INSURANCE Advisory Committee on Small Public Service Vehicles Department of Tourism and
IRELAND TO EXPLORE SOLUTIONS FOR 21 to report to the Minister for Transport, Tourism and Q2 2017 Trar.wsport, Sport
DRIVERS IN THE SECTOR Sport Tourism and
Sport, Insurance
Ireland
Objective 2: Improving data availability
Acti
Rec No. Recommendation Poi‘:t“:\ro Action Point Deadline | Relevant Bodies Lead/Owner
Specllfy t.he key aggregated metrics for immediate Department of Department of
22 publication and commence the development of a Q12017 . .
. L . Finance, Central Finance
national claims information database
Bank of Ireland,
11 ESTABLISH A NATIONAL CLAIMS State Claims
INFORMATION DATABASE 93 Legislation in place for a national claims information Q4 2017 Agency, CCPC, Department of
database Insurance Finance
Ireland, Society
i Central Bank of
24 National claims information database established Q2 2018 of Actuaries, entraiBanko
PIAB Ireland
Key aggregated metrics template to issue to Department of
UARTERLY PUBLICATION OF KEY
12 Q 25 insurance undertakings for completion and Q12017 Finance

AGGREGATED METRICS, ON CLAIMS

submission
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COSTS AND TRENDS WITHIN THE

Collation and analysis of submissions received from

MARKET 26 ) i Q2 2017 Department of
insurance undertakings Finance, Central | Department of
Bank of Ireland, Finance
27 Quarterly publication of key aggregated metrics Q2 2017 State Claims
commenced Agency, CCPC,
Insurance
Establish sub-group to consider feasibility of a longer ;
CONSIDER THE FEASIBILITY OF A 28 A Q12018 | Ireland, Society
term claim-by-claim register of Actuaries Department of
13 LONGER TERM CLAIM-BY-CLAIM ! .
PIAB Finance
REGISTER 29 Report on claim-by-claim register delivered Q3 2018
Objective 3: Improving the Personal Injuries claims environment
Acti
Rec No. Recommendation Poi;t“:\:‘o Action Point Deadline | Relevant Bodies Lead/Owner
30 Establish a Personal Injuries Commission (PIC) Q12017
PIC to investigate and make recommendations on
31 processes in other jurisdictions which could enhance Q4 2017 Department _Of
the claims process in Ireland. Please see pages 99- Jobs, Enterp.rlse
ESTABLISH A PERSONAL INJURIES 101 for detailed breakdown and Innovation, | - Department of
14 COMMISSION PIAB, Jobs, Enterprise
PIC to benchmark international Pl awards with those Depar.tment of | andInnovation
32 in Ireland and report on alternative compensation Q12018 Just|ce?nd
and resolution models. Please see pages 99-101 for Equality
detailed breakdown
33 PIC to deliver their third report Q2 2018
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Objective 4: Reducing the costs in the claims process

Action

Rec No. Recommendation Point No Action Point Deadline | Relevant Bodies Lead/Owner
ASSESS, WITHIN IN THE CURRENT 34 Review cases of non-attendance at medicals and Q2 2017
REVIEW OF THE PIAB LEGISLATION, refusal to provide details of special damages
15 | cases o nowco-opsuamonsuc
AS NON-ATTENDANCE AT MEDICALS andllnnovaF’Zion andllnnova?cion
AND REFUSAL TO PROVIDE DETAILS 35 Publish Heads of Bill to enhance the powers of PIAB Q2 2017
OF SPECIAL DAMAGES
Ascertain and set out the necessary measures to Department of Department of
ASCERTAIN AND SET OUT THE 36 implement Pre-Action Protocols in personal injury Q32017 | jobs, Enterprise | Jobs, Enterprise
16 MEASURES NECESSARY TO cases and Innovation, | and Innovation/
IMPLEMENT PRE-ACTION PROTOCOLS ) ) ) Department of Department of
FOR PERSONAL INJURY CASES 37 Publish Hea(.:ls. of Bill to extend Pre-Action Protocols Q4 2017 Justice and Justice and
to personal injury cases Equality Equality
FULLY ASSESS VIABLE OPTIONS FOR
REFERRING REJECTED PIAB Department of Department of
ASSESSMENTS INTO A JUDICIAL Jobs, Enterprise | Jobs, Enterprise
17 PROCESS ON AN APPEAL BASIS SO 38 Review potential legal and constitutional constraints Q4 2017 and Innovation | and Innovation/
THAT THE FACTS ESTABLISHED to the appeal style system and Department | Department of
RELATING TO A PERSONAL INJURY IN of Justice and Justice and
THE PIAB PROCESS DO NOT REQUIRE Equality Equality
TO BE RE-ESTABLISHED
EXPLORE WITH THE JUDICIARY HOW Department of Department of
FUTURE REVIEWS OF THE BOOK OF Jobs, Enterprise | Jobs, Enterprise
ANTUM IDELINES MIGHT | i | i
18 Qu UM/GU SMIG 39 Consultation with the Judiciary Ongoing and Innovation, | and Innovation/

INVOLVE APPROPRIATE JUDICIAL

Department of

Department of

INVOLVEMENT IN ITS COMPILATION Justice and Justice and
OR ADOPTION Equality, PIAB Equality/ PIAB
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EXAMINE THE FREQUENCY OF
FUTURE BOOK OF QUANTUM

Implement the outcome of the PIAB legislative

Department of
Jobs, Enterprise

19 UPDATES IN TERMS OF ANY FUTURE 40 review Q2 2017 and Innovation, PIAB
CHANGES TO ITS PRODUCTION PIAB
Consult with the Personal Injuries Commission and
41 implement any recommendations arising from their Ongoing Department of
20 INTRODUCE MORE GRANULARITY Report Jobs, Enterprise PIAB
INTO THE BOOK OF QUANTUM and Innovation,
Enhance the Book of Quantum upon each .
42 o Ongoing PIAB
publication
Department of
43 Continue to implement the Review Ongoing Finance, Department of
IMPLEMENT THE REVIEW OF THE Department of Finance/
21 FRAMEWORK FOR MOTOR Transport, Department of
INSURANCE COMPENSATION IN Government approval of Heads of Bill to amend the Tourism and Transport,
IRELAND 44 Q2 2017 Sport, Tourism and
Insurance Act 1964
Central Bank of Sport
Ireland
Establishment of reliable set of data and commence
EXAMINE THE IMPACT OF LEGAL AND 45 review Q12017 | pepartment of | Department of
22 OTHER FEES ON PERSONAL INJURY Justice and Justice and
AWARDS 6 Report to be submitted to the Cost of Insurance Q2 2018 Equality Equality
Working Group
REVIEW THE IMPACT OF THE a7 Review mmen 12017
n | CHNGETOTHE COUR o e il il et
JURISDICTIONAL LIMITS AS THEY 48 Report to be submitted to the Cost of Insurance Q2 2018 Equality Equality
EVOLVE Working Group
EXAMINE THE SETTING OF THE Department of Department of
24 DISCOUNT RATE (IN PERSONAL 49 Review to be commenced Q12017 Justice and Justice and
INJURY LUMP SUM AWARDS), Equality Equality
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WITHOUT PREJUDICE TO THE
OUTCOME OF RELEVANT

Report to be submitted to the Cost of Insurance

Department of

Department of

PROCEEDINGS, AND TO BE REVIEWED >0 Working Group Ongoing | tice and Justice and
AT REGULAR INTERVALS Equality Equality
Objective 5: Reducing insurance fraud and uninsured driving
Acti
Rec No. Recommendation Poi?tlti\:‘o Action Point Deadline | Relevant Bodies Lead/Owner
Determine the parameters of the database to be
51 established; who is to be responsible, how it will be Q2 2017
funded and who will have access
. Insurance
Liaise with industry and An Garda Siochana to ireland
ESTABLISH A FULLY FUNCTIONING 52 determine what type of data will be input into the Q2 2017 '
D f D f
’s INTEGRATED INSURANCE FRAUD database ‘jﬁ:t:tcrg‘;:tdo ﬁﬁ:;irgi:tdo
DATABASE FOR INDUSTRY TO DETECT E lit E lit
PATTERNS OF FRAUD Liaise with the Data Protection Commissioner in quality, quality
53 . . . Q22017 | Department of
relation to data sharing provisions -
Finance
2201
Prepare criminal justice legislation if required and Q2 2018
>4 implement the database and Q4
: 2018
55 Determine mechanism for further cooperation Q2 2017
EXPLORE THE POTENTIAL FOR Insurance
Approval of the Garda Commissioner for the Ireland, An
FURTHER COOPERATION BETWEEN 56 . Q3 2017 , i
mechanism chosen Garda Siochana, An Garda
26 THE INSURANCE SECTOR AND AN A | of the Mini for Justi d Equality f Department of Siochéana
GARDA SIOCHANA IN RELATION TO 57 thpprovaho 't e h|n|ster or Justice and Equality for Q3 2017 Jsstice o
INSURANCE FRAUD INVESTIGATION € mechanism chosen Equality
58 Liaise with industry Ongoing
59 Review to be commenced to determine necessary Q4 2017
; D D
REVIEW OF SECTION 30 OF THE CIVIL amendments, if any epartment of | Department of
27 LIABILITY AND COURTS ACT 2004 - Justice and Justice and
60 Report to be submitted to the Cost of Insurance Q12018 Equality Equality
Working Group
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Complete Phase 1 - Go Live (in relation to privately

61 . Q32017
owned vehicles) Insurance
Ireland, MIBI,
Department of Insurance
ESTABLISH A FULLY FUNCTIONING Complete Phase 2 - to include the driver licence a0t | Transnort, Ireland/ MIBI/
DATABASE TO IDENTIFY UNINSURED o number and commence the provision of the Road B0 | Tourism and Department of
28 DRIVERS COMPELLING INSURANCE Traffic Act 2016 which will require insurance 2018 Sport, Trar.lsport,
COMPANIES TO PROVIDE THE DRIVER companies to provide the driver licence number Department of Tourism and
LICENCE NUMBER . Sport
Justice and
Establish a protocol with the insurance industry to Equality
advise fleet customers that their vehicle will not be
63 covered by the fleet policy if not entered on the Q4 2018
National Fleet Database
Insurance NVDF
DEVELOP A PROTOCOL TO PROVIDE Establish a protocol with the insurance industry to Industry, NVDF, De artme’nt of
29 THAT INDUSTRY USE THE DRIVER 64 provide that industry use the driver licence number Q4 2018 Department of 'IPrans ort
LICENCE NUMBER TO CHECK DRIVER to check and verify driver details on the National Transport, Tourierr)1 an,d
DETAILS ON THE NVDF Vehicle and Driver File Tourism and
Sport
Sport
NVDF to submit detailed project plan to the Minister
65 for Transport, Tourism and Sport who will provide a Q2 2017 NVDF, NVDF,
report to the Cost of Insurance Working Group
30 EXPEDITE THE DEVELOPMENT OF DeTpr Z::’i':tt of DeTpr Z;t;"i':tt of
MASTER LICENCE RECORD sport, 1sport,
Department of Transport, Tourism and Sport to Tourism and Tourism and
66 expedite the implementation of the Master Licence Q4 2018 Sport Sport
Record
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Objective 6: Promoting road safety and reducing collisions

Action

Rec No. Recommendation Point No Action Point Deadline | Relevant Bodies Lead/Owner
Expedite the Master Licence Record - this will
67 provide insurers with the facility to check the NVDF Q42018 | Department of Department of
DEVELOP A GENERAL PROTOCOL IN for proof of NCT/CRW Transport, Transport
31 REGARD TO INSURANCE COMPANIES Tourism and Tourisrz an’d
REQUIRING PROOF OF NCT/CRW Insurance Ireland to put in place a general protocol Sport, Insurance Soort
68 in regard to insurance companies requiring proof of Q4 2018 Industry por
NCT/CRW
' ' Department of
89 | promote comprance with tond wafety legeation | Q12017 | Transport
REQUIRE THE INSURANCE INDUSTRY Tso‘i)rr'tsn;j:j DeTpr Zr:?i:tt of
32 TO PROMOTE COMPLIANCE WITH port, . port,
Safety Tourism and
ROAD SAFETY LEGISLATION 70 Wording to be provided by Department of Transport, Q2 2017 Authority, Sport
Tourism and Sport for inclusion in policy documents Insurance
Industry
Insurance Ireland to review the current use of Insurance
SUPPORT THE USE OF TECHNOLOGY . . Insurance Ireland/
71 | f 42017
33 TO BENEFIT CONSUMERS telematics by |nFIustry and report to Cost 0 Q4 20 Ireland Department of
Insurance Working Group .
Finance
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CHAPTER 1 - INTRODUCTION

1.1 Introduction and Background

Insurance is a critical financial service providing policyholders with protection against financial
losses from adverse events. The nature of traditional insurance business — the receipt of
upfront payments in the form of premiums which are reinvested in financial assets and the
controlled nature of claims pay-outs — is considered to be a stabilising force within the
financial system, when it works correctly. Insurance provides a risk transfer facility for which
insurers receive remuneration in the form of premium payments. In supplying insurance, the
insurer is accepting, often unlimited, risk for a price (premium payment).

Insurance can be divided into two main categories; life insurance and non-life insurance.

I. Life insurance covers products such as protection and savings and investment
products to assist in the alleviation of the financial implications of death, illness or
disability.

II.  Non-life insurance is often termed general insurance and includes products such as
motor, travel, health and home insurance.

The non-life insurance sector is an important sector, both in its own right and in terms of its
relationship as a facilitator of activity, both commercial and non-commercial, in other sectors
of the economy. Insurance markets provide a mechanism for businesses and individuals to
transfer some of those risks to firms that specialise in absorbing risk. In so doing, businesses
and individuals are better able to undertake certain activities and in particular, certain
economic activities, that they would otherwise be unable to do. In this way, insurance
markets facilitate higher levels of economic activity.

1.2 Terms of Reference of the Cost of Insurance Working Group

The Working Group is chaired by the Minister of State Eoghan Murphy T.D. and brings
together all the relevant Departments and Offices involved with the process. Its objective is
to identify immediate and longer term measures which could address increasing costs, while
bearing in mind the need to maintain a stable insurance sector.

The core areas being examined by the Working Group in this first phase are:

e The motor insurance sector generally, at present and in recent years

e The effects of legal costs and litigation processes on insurance costs

e The current claims compensation arrangements and the cost of claims
e Insurance data and information

e The impact of accident rates

e The impact of unlawful activity on the insurance sector, and

e Other market issues
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1.3 The approach taken by the Cost of Insurance Working Group

The Working Group was established and held its first meeting in July 2016. At that time, the
Minister of State established four sub-groups to review particular issues in detail. These sub-
groups were:

J Understanding the motor insurance market,
. Improved Data Availability,

J Cost of Claims, and

J Other public policy Issues.

Chairs were appointed to these sub-groups and work commenced in July. Details of the work
and membership of each Sub-group is in Appendix 2 and 3.

The Working Group has met twelve times to date. The sub-groups commenced their meetings
in September and have met on a weekly basis since. Their outputs fed into the meetings of
the Working Group, with the Working Group acting as a Steering Group to the sub-groups.

An extensive consultation process was also commenced. The Working Group and the four
sub-groups have had meetings with relevant stakeholders, including representatives from the
Law Society, AA Ireland, the Irish Brokers Association, the Irish Car Rental Council, the Road
Safety Authority, the Irish Road Haulage Association, taxi driver representatives, car rental
companies, the Freight Trade Association of Ireland, the Society of Actuaries of Ireland,
Insurance Ireland, insurance companies and the Consumers Association of Ireland.

The Minister of State has also had informal meetings with representatives from a number of
key stakeholder groups including: Insurance Ireland, AA Ireland, PIAB, the Irish Brokers
Association, IBEC, FBD Insurance, the Central Bank of Ireland, the Council of the Bar of Ireland
and the Central Statistics Office. In addition, submissions received from all interested parties
have been considered as part of the process and referred to the relevant sub-group.

Throughout the process the Working Group and the Minister of State have engaged with the
Joint Oireachtas Committee on Finance, Public Expenditure and Reform and Taoiseach in
relation to their parallel work on the rising cost of insurance. The Minister of State attended
the Oireachtas Committee’s first hearing on 7 September 2016 and again on 24 November
2016 to update the Committee on his work.

The Minister of State presented the Minister for Finance Michael Noonan TD with a set of
emerging recommendations at the end of October. Since then the Working Group has
continued to consider these areas to develop measures to counteract the rising cost of
insurance. That consideration and the resulting measures are detailed in this report, which
was agreed by the Minister of State and the Minister for Finance in December, 2016.
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CHAPTER 2 — UNDERSTANDING MOTOR INSURANCE

2.1 Motor Insurance Cover

In Ireland, third party motor insurance is compulsory. The basic legislation relating to
compulsory third party motor insurance is contained in Part VI of the Road Traffic Act 1961,
as amended. There is a body of EU legislation covering third party motor insurance which has
been transposed into Irish law.

The EU Motor Insurance Directive (2009/103/EC) requires all vehicles to be covered for motor
third party liability (MTPL) up to a minimum amount for both bodily injury and physical
damage. This ensures that if an individual causes injury or damage to a third party, there are
sufficient funds available to compensate the third party. However, the directive does not
regulate issues of civil liability and the calculation of compensation awards (these are decided
by individual EU countries) or so-called “comprehensive cover” (for physical injury of the
driver, material damage to vehicles, vehicle theft, etc.)

Given that motor insurance is compulsory, it has become a particularly important class of
business for insurers. Motor insurance is the most widely purchased non-life insurance
product in Europe, accounting for 27.4% of non-life business. Total motor premium income
amounted to €124bn in 2014°. Approximately 1,000 companies provide cover for 334 million
vehicles across Europe, providing a range of products to meet customer needs and local
regulatory requirements.

2.2 Pricing of Motor Insurance Cover

Motor insurance premiums have been increasing strongly since 2014. This report looks at the
cost of insurance and the reasons for those increases. In drawing any comparison between
average insurance premiums across EU member states, it should be borne in mind that the
diversity in premiums reflects factors that are linked to an individual member state’s risk,
economic and regulatory environment, which all have an impact on the costs of claims and
the frequency and severity of accidents. “Insurers must thus account for these factors in the
calculation of their premiums in order to build appropriate financial capacity to cover their

5 Insurance Europe, Report on Motor Insurance Markets, Addendum, (June 2016),
http://www.insuranceeurope.eu/sites/default/files/attachments/European%20motor%20insurance%20marke
ts%20addendum.pdf. Insurance Europe is the European insurance and reinsurance federation. It represents
the insurance industry in Europe.
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risks”.e An example of one of these differences is that settlement awards for minor and
moderate injuries appear to be significantly higher in Ireland than in the UK.

2.3 What is the Underwriting Cycle?

The pricing of the risk will generally depend on the position in the insurance underwriting
cycle. The cyclical nature of the non-life insurance industry is well recognised. Insurance
markets tend to move between "hard" and "soft" markets’, with periods of (relative)
profitability and (relative) unprofitability alternating over a cycle of 6-9 years as illustrated
below in Chart 1.

As with all markets, the general principles of supply and demand apply, however, the
necessity that motor insurance be compulsory creates distortions with the traditional supply
and demand practice.

Chart 1

Increase in — Decreasing

losses Reserve

N\

Easier
Underwriting High
and more Premium
competition
Stricter
Lower Underwriting
Premium and less

Competition

N

Increasing Decrease in

Reserve _ losses

5 Insurance Europe, European Motor Insurance Markets (November 2015)
http://www.insuranceeurope.eu/sites/default/files/attachments/European%20motor%20insurance%20marke
ts.pdf Insurance Europe is the European insurance and reinsurance federation. It represents the insurance
industry in Europe.

7 A soft market is one in which there is a ready supply of insurance. Competition among insurers generally drives
insurance premiums down. Conversely, a hard market is one in which the supply of insurance is restricted in
relation to the demand. Premiums increase as insurers try to regain profitability.
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2.4 Underwriting Risks and Coverages — how is a motor premium calculated?

As stated, the insurer is essentially trying to evaluate and accept a risk at a premium. In this

regard, Insurers were consulted by the Working Group, and whilst their individual

submissions contain commercially sensitive information, a simple analysis of a standard

motor insurance proposal form highlights areas of interest to insurers and include the

following non exhaustive list: -

Age is a clear risk factor. The age of the driver is indicative of the probability
generally of loss or damage, with younger drivers having a higher risk. The actual
risk can never be specific to the actual driver, who probably considers
himself/herself safe, until an accident occurs.® Higher premiums are traditionally
charged for younger drivers compared with middle aged ones. Older drivers can
also be considered as being greater risk, depending on the insurer’s prior claims
experience for this class of driver

Location of risk. Various addresses in a proposal form can indicate the potential
for theft of the vehicle based on crime statistics or a work address could indicate
the vehicle is being used for commuting and the risk factors may be greater
depending on the distance travelled or the nature of the work. One insurer’s risk
profiling and claims experience of a particular location may differ substantially
from another insurer’s risk profiling and claims experience of the same location.

Title of licence and date obtained. Insurers charge different licence holders
different premiums. Certain insurers may have higher risk factors for provisional
licence holders versus full licence holders, international licence holders versus PSV
licence holders.

Occupation or vehicle use. A person’s trade or profession is also a risk factor.
Certain occupations may have a higher claims experience than others for a
particular insurer and consequentially that insurer will charge a higher premium.
An accountant driving 5 kilometres every day to and from an office versus a taxi
driver travelling substantial distances with numerous fare paying passengers over
a long distance would obviously attract different risk profiling and premiums.

The use of the vehicle, i.e. social, domestic and pleasure versus business use,
greatly impacts on the premium charged and the risk associated with this use.

Driving history and No Claims Discount (NCD). If a person has a large no claims
discount this represents just one of the many factors that an insurer looking at the

8 See Ross v Royal Sun Alliance (DEC-S2003-116) for case law on age discrimination and insurance premium.
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risk of the probability of loss, damage or injury will examine. These can vary
significantly, depending on the insurer’s underwriting strategy at the time of
guotation. The acceptance by insurers of NCDs from overseas drivers will vary
significantly. As part of their assessment, they will also consider prior driving
experience in Ireland, e.g. a driver with only left hand side experience may in fact
be deemed a greater risk notwithstanding a full NCD.

Vi. Voluntary excess. The higher the excess, the lower the liability that an insurer has
and this can have an impact on the price charged.

vii. Vehicle details. There are numerous risk factors involved in relation to the vehicle
itself. It is evident that a higher engine size carries a greater risk. A ratings guide
will provide an insurer with a relative guide to a vehicle’s risk. The year of
manufacture may mean a more expensive vehicle to replace if an insured has
elected for comprehensive insurance. The lack of any alarm may indicate a greater
risk of theft. The number of seats increases the risk of a greater number of
passengers being carried and the consequence of risk of injury thereto or the older
vehicle may have a greater risk of injury due to its lack of safety features compared
to a modern vehicle.

viii. Driver details. Each separate driver carries a certain risk and insurers will generally
enquire regarding dates of birth, occupation, employer’s business, type of licence.
Each individual driver will be assessed against the risks that they bring in addition
to the insured. Equally, prior convictions or accidents for each driver would again
be assessed against the risk of the probability of loss or damage or injury and not
just the fact that the driver had no prior claims. The role that penalty points has in
the calculation of the premium will also vary significantly, depending on the
underwriting strategy of the insurer at the time of quotation.

ix. Medical conditions. Medical conditions can lead to fatal consequences not only
for the driver but also for third parties. The risk of heart attacks, epilepsy,
defective vision and mental or physical infirmity can all affect the risk factors in
underwriting motor insurance.

X. Cover. Generally speaking, one can obtain the following cover for motor
insurance in Ireland: -

a. Comprehensive.

b. Third party fire and theft.
c. Third party only.
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2.5 What is Claims reserving?

Claims reserving involves insurers predicting and setting aside funds to cover the expected
settlement outcome of a claim.

A contract of insurance is where the insurer agrees, in consideration for the premium paid, to
indemnify the insured against loss. This somewhat simplistic definition belies the issues that
can arise. For example: the insurer may take a premium in X year, however the liability or
loss may not arise until X + 1 for motor claims as policies are annual. It could be slightly longer
for claims to be notified and the eventual claim may not resolve until X + 10 years. Reserving
can be broken down into 2 distinct categories:

1. Incurred claims — this refers to the sum of claims payments made by the insurer and
claims reserves attaching to individual claims for a particular time period; the claims
reserves typically reflect the insurance company’s best estimate for future claims pay-
outs.

2. IBNR claims (incurred but not reported) — this is an amount which insurers estimate
and reserve for in order to pay for claims which have occurred in a particular time
period but which have not yet been notified to the insurer.

It has been suggested that reserving be based on the Book of Quantum however this would
not account for legal costs in the event the matter is not dealt with by PIAB or a case is not
suitable for PIAB. Prudently an insurer should reserve for the probable outcome of a case and
not solely link the reserve to the Book of Quantum guidance.

The actual cost of claims is dealt with elsewhere. However, from a practical basis the following
should be considered as factors in claims costs.

Comprehensive policy claims: Under a comprehensive insurance policy, the value of the
vehicle is one of the influential factors in the cost of the claim. The nature of the cover offered
by the insurer will inevitably dictate the cost of the claim. Certain insurers offer a replacement
vehicle where the insured vehicle has been written off in an accident, rather than the pre-
accident value of the vehicle. Premium earned may reflect a lower cost vehicle than the
replacement vehicle which obviously can affect the eventual claims cost. Similarly, this would
apply to third party fire and theft coverage.

Additionally the costs of repairs, linked to CPI, would affect the pricing of comprehensive

cover. Aligned to this cost is the wage or labour rate charged by repairs and the VAT charged
on any repairs. These can fluctuate over time.
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Equally, the value of the vehicle involved in an accident is relevant to third party claims and
the value thereof. In a growing economy, the prevalence of new vehicles® which are generally
more expensive than older vehicles (to both replace and repair), will obviously affect the cost
of third party claims and repairs.

Third Party claims: These will accrue under all motor insurance policies, regardless of cover.
When one recalls that a reserve is being applied in year X for the potential making of a claim
that may not be settled until year X + 5, changes in legislation and case law, which were
applicable in year X, may have changed in year X+5 and can change the potential liability
under an insurance policy for an insurer which would have not been factored into the initial
premium.

Examples of such changes include:

1. Increase and decrease in the jurisdiction of the Courts to deal with personal injury
actions,

2. Judicial precedent setting a higher cap on general damages or introducing a new head
of special damages or the manner in which such damages are calculated together with
differing Judgments on personal injury actions before the Courts

3. Changes to the Book of Quantum
Changes in legal costs not applicable at the time the premium was priced

5. Changes in the manner in which insurers levy policyholders for MIBI contributions or
insurance compensation fund levy changes

6. Changes in VAT rates are also a factor. VAT is applicable at a rate of 23% on many
outlays (specifically litigation costs) for insurers and is generally non recoverable for
private motor insurers

The foregoing affect the differentials on which a premium is charged as well as the eventual
outcome of the claim, which in turn will have an impact on the future premiums charged by
an insurer. The exact mechanics behind specifically how such changes affect each individual
policy are not always reflected in the gross premium charged and how this is displayed to the
policy holder which further adds to the confusion regarding the cost of insurance.

9 New car registrations appear to have increased for 2016 by more than 23% in the first 6 months compared to
2015.
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2.6 Analysing the Cost of Claims

As noted already, an insurer may take a premium at X date, and a claim may arise in the period
X+1 year. However, the settlement of that claim may not occur for some years after.
Therefore, analysing settled or paid claims only does not provide a correct picture of the
evolution of claims costs.

Claims costs includes both claims paid as well as an insurance company’s best estimates of
the final costs of claims incurred but not yet settled. Insurance companies are also required
to make estimates of incurred but not yet reported claims; essentially, claims which have
occurred in a particular time period but which have not yet been notified to the insurer. The
picture that emerges from claims incurred can be significantly different. For instance, latest
data from the Central Bank of Ireland Insurance Statistics shows claims paid gross in 2015 (per
Table 22) are up 2.8% from 2014, whereas claims incurred have increased by 19% to
€1,293m'%. Further, such aggregate annual data on claims are limited in understanding the
evolution of claims costs.

A fuller understanding would require claims paid and incurred data to be augmented with
data on settlement rates, policy counts, and disaggregated by an accident year basis to be
more fully informative.

2.7 Other Relevant Factors

2.7.1 Insurance distribution

Insurance distribution is relevant when considering the cost of insurance, primarily arising
from the commission and fees charged by intermediaries. The Irish insurance market involves
four main groups:

1. Insurance buyers — those who purchase insurance products and services, i.e.
essentially the customers
Insurance providers — those who sell or provide insurance, e.g. insurers and the State

3. Distribution channels —the means through which customers purchase insurance from
insurers

4. Reinsurers —those who provide insurance for insurers, i.e. other insurance companies
or specialist reinsurance companies.

0central Bank of Ireland, Insurance Statistics 2015,
http://www.centralbank.ie/publications/Documents/Insurance%20Statistics%202015.pdf.
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Distribution channels

There are two main types of distribution channels for motor insurance: (i) insurance
purchased directly from the insurer via branch offices, call centres or from their internet sites
and (ii) insurance purchased via an insurance intermediary (more commonly known as an
insurance broker). Aninsurance broker, depending on his/her authorisation, can recommend
an insurance product from a number of insurers, whereas an insurer only offers from its own
products.

The relevant legislative framework for insurance distribution is the recently published
Insurance Distribution Directive (Directive (EU) 2016/97), which will replace the Insurance
Mediation Directive 2002/92/EC and applies to the entire insurance distribution chain which
includes both undertakings and intermediaries (intermediaries being distributors who are not
(re)insurance undertakings selling directly). The main aim of the Directive is to facilitate
market integration by the enhancement of retail insurance regulation and increasing the level
of policyholder protection. The Directive entered into force on 22 February 2016. EU
Member States will be required to transpose the Directive into national law by February 2018,
with some transitional provisions applying until February 2019.

Fees and Commission

The majority of intermediaries are remunerated for their services to consumers through
commission on the sale of financial products. The Central Bank of Ireland issued a Discussion
Paper' in July 2016 with a view to stimulate discussion and obtain feedback from industry on
the risks and benefits to the consumer of the practice of insurance companies paying
commission to intermediaries for the sale of their products. In that report, it observed that
intermediaries can sometimes charge the consumer a fee for advice as well as receive a
commission for selling a product. There are a small number of independent advisors who
charge fees to customers and do not take commissions. With regard to motor insurance, it
found that typical commission rates of between 7.5% and 10% applied, however these were
subject to pro-rata claw backs by some providers if the policy was cancelled before it expired.
Non-life insurance products are typically subject to a standard commission model based on
the amount of premium charged for the insurance product. A standard commission is usually
a percentage of the premium paid generally as a one-off payment at the point of sale.

11 Central Bank of Ireland, Discussion Paper on the Payment of Commission to Intermediaries,
http://www.centralbank.ie/regulation/processes/consumer-protection-code/compliance-
monitoring/Documents/Discussion%20Paper%200n%20Payment%200f%20Commission%20t0%20Intermediari
es.pdf.
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2.7.2 Reinsurance

Reinsurance is a practice where an insurance company (the insurer) transfers a portion of its
risks to another (the reinsurer). Legal rights of the policyholder (the insured) remain
unaffected by reinsurance, and the insurer remains liable to the insured for insurance policy
benefits and claims. This is relevant to this report in that the cost of reinsurance will
ultimately be borne by the policyholder.

The insurer will form its own strategy as to which risks or part of a risk it wishes to “reinsure”
and will pay an appropriate premium to this reinsurer for the service. The cost of this
reinsurance is essentially collected, proportionately, by the insurer from its policyholders.

Reinsurers come in two broad types:
e Captive Reinsurers - these reinsure the risk of the affiliate or parent company, and
e Non Captive Reinsurers — these reinsure different insurers for different risks.

Reinsurers are quite similar to traditional insurers in that they price risk. Similarly to a
traditional motor insurer, a reinsurer’s pricing of a risk will be affected by the risk criteria it
assigns to the business it reinsures, although the factors are mainly comprised of macro-
economic risks rather than micro and include:

e Solvency Il and its consolidation effect on the reinsurance market;
e Low interest rate environment and its consequences for investments;

e Claims environment and the effect forthcoming periodic payment order (PPO)
legislation may have on the pricing of motor reinsurance and the capital modelling of
reinsurers; and

e Fluctuations on the real rate of return and the unpredictability of catastrophic claims
reinsured.

Similarly to conventional insurance, if the underlying cost of reinsurance increases, these
additional costs are passed on to insurers, which in turn effects the cost of providing insurance
and will ultimately result in an increase in premium for the policy holder.

As third party motor liability insurance in Ireland is not capped by legislation, (i.e. there is no
maximum price for third party motor liability insurance), insurers typically purchase
reinsurance to cover large losses. The large loss threshold will often depend on the risk
appetite, risk profile, size and solvency of the insurer. Insurers may also purchase reinsurance
to cover significant deterioration in the profitability of its portfolio or against extreme
weather events. Reinsurance may be provided by a parent or other company (or companies).
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CHAPTER 3 — UNDERSTANDING THE IRISH MOTOR INSURANCE
SECTOR

3.1 Introduction

The Irish insurance sector is diverse, comprising life, non-life and reinsurance firms operating
across a range of product and geographical markets. The Irish risk non-life market (excluding
Accident & Health) had a total Gross Written Premium (GWP) of €2.9 billion in 2015. Motor
(both private and commercial) is the largest non-life segment accounting for 47% of Irish risk
premium. Property and Liability business account for 29% and 20% of GWP respectively. The
industry is represented by Insurance Ireland, which states that it represents 95% of the
domestic insurance and 80% of the international life insurance market.

There are three ways an insurance undertaking can operate within the Irish market:

e establish a head office in Ireland (authorised by Central Bank of Ireland);
e establish a branch in Ireland through Freedom of Establishment (FOE); or
e operate on a Freedom of Services basis (FOS).

Within the non-life insurance market, there are currently six companies regulated by the
Central Bank plus two companies operating on an FOE basis leading the market. There have
been limited changes in sector participants over the last 10 years. However, while
participants'? have remained relatively stable, there have been changes in relative market
share over the last 10 years as companies compete for business.

In terms of evolution and changes in the market, there is evidence that business is shifting to
FOE/FOS companies. The percentage of the market taken up by the companies that are
prudentially regulated by the Central Bank is approximately 60%. This has dropped from
approximately 70% in 2015.

3.2 Current Make-up of Irish Motor Insurance Sector

In 2015 there were 15 companies writing motor business in Ireland either from a head office
located in Ireland or on an FOE (branch) basis. However, the market is dominated by 8
underwriters which combined account for 98%!* of motor premiums and 87% of total
premiums, as per chart 1 below. This does not include FOS business. All insurance
undertakings underwriting motor insurance in Ireland must, by law, be members of the MIBI

12 Quinn Insurance entered into administration in 2010 and was subsequently sold to Liberty Insurance.
13 Based on Central Bank of Ireland Insurance Statistics 2015. See footnote 10.
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and contribute to funding for claims in proportion to their market share. This includes those
operating in Ireland on an FOE or FOS basis.!*

According to Insurance Ireland, 74% of motor insurance gross written premiums is accounted
for by private motor business with the remaining 26% derived from commercial motor
business. 1°

Chart 1 1

% of Total GWP (Motor Premiums)

AIG Europe Limited (Branch)
Allianz plc

Aviva Insurance Limited (Branch)
AXA Insurance Limited

FBD Insurance plc m 2008

Liberty Insurance Limited 2015
RSA Insurance Ireland

Zurich Insurance plc

Other

0% 5% 10% 15% 20% 25% 30%

The insurance undertakings listed above, are either (i) authorised by the Central Bank to sell
motor insurance or (ii) authorised by a supervisory authority in another EU Member State to
sell motor insurance to Irish consumers through the FOE (branch basis). Chart 2 identifies the
relevant authorising and supervising authority of these insurance undertakings.

14 Motor Insurer’s Bureau of Ireland, Members list, (September 2016),

http://www.mibi.ie/ fileupload/Member%20list/10%20MIBI%20Members%20List%20-
%20September%202016.pdf.

15 Insurance Ireland, Factfile 2015, http://www.insuranceireland.eu/media/Final%20version%20FACTFILE.pdf.
16 Note that 2008 GWP for Liberty is Quinn (as Liberty acquired Quinn in 2011).
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Chart 2
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Central Bank of Ireland
Central Bank of Ireland
Central Bank of Ireland

Central Bank of Ireland

Central Bank of Ireland
Central Bank of Ireland
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Authority (PRA) (UK)

Prudential Regulatory
Authority (PRA) (UK)

3.3 Profitability of sector from 2005 to 2015

The combined ratio is a measure of profitability used by an insurance company to indicate
how well it is performing in its daily operations. The combined ratio is calculated by taking
the sum of incurred losses and expenses and then dividing them by earned premium. The
ratio is typically expressed as a percentage. A ratio below 100% indicates that the company
is making underwriting profit while a ratio above 100% means that it is paying out more
money in claims that it is receiving from premiums, resulting in an underwriting loss. Even if
the combined ratio is above 100%, a company can potentially still make a profit, because the
ratio does not include the income received from investments.

The basic criteria behind the underwriting process is the combined operating ratio. This
measures the proportion of costs to premium. The costs can be made up of the following;

e Claims (cost based on the specific insurer’s claims history, future expectations and
current reserves)

e Commission

e Expenses

e MIBI contribution

e Reinsurance costs
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The following chart illustrates the combined ratio for motor business from 2005 to 2015.

Chart 3
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The sector made substantial underwriting profits between 2005 and 2008 (totalling €2.2
billion). Since then intense competition in the market and a challenging economic

environment have put downward pressure on rates.

Over the period 2009 to 2015, total underwriting losses were €1.3 billion with motor
accounting for €900 million of this. The insurance industry has suffered significant
underwriting losses between 2008 and 2015 (other than 2011) as illustrated in Chart 4

below!’:

17 All figures are based on the regulatory returns filed by firms covering the period 2005 to 2015 as reported in
the Insurance Statistics published each year by the Central Bank of Ireland.
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Chart 4
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In considering the profitability of the sector, it is also important to analyse investment returns
over the period. The current low interest rate environment is materially affecting the levels
of interest or investment income insurers can earn and consequently reduces their ability to
use this income to compensate in part for underwriting losses as has happened in the past.
The average investment return was €317 million per year for the period 2005-2008 reducing
to €168 million per year for the period 2012-2015. This latter figure has been insufficient to
cover underwriting losses in 2013, 2014 and 2015, as illustrated in Chart 5 below which
provides an overview of net technical income i.e. an aggregation of the underwriting result
and investment income for the period 2005 to 2015:
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Chart 5

Net Technical Income - Ireland Overall
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In summary, the balance of costs and revenues has been off kilter for several years and is in
line with the insurance industry view that premiums and investment income have decreased
while claims costs have increased, in particular incurred claims costs, leading to sustained
losses. Regulatory returns submitted to the Central Bank, for companies subject to prudential
regulation in Ireland or operating through branches on a freedom of establishment basis for
Irish motor risk, show combined underwriting losses of close to €700 million for the years
2013 to 2015, inclusive.

The charts above also demonstrate that the current low interest rate environment is
materially affecting the levels of interest or investment income that insurers can earn which
has contributed to the difficulties they have faced over the last number of years.

3.4 Factors that have caused motor insurance costs to increase

CSO data shows that private car insurance prices in July 2016 were 19% higher than January
2003 (an average increase of 1.3% per annum). While motor insurance rates have increased
since mid-2014, this followed twelve years of very benign pricing (from a consumer
viewpoint). Chart 6 below is based on CSO data, and demonstrates the costs with associated
key moments in the Irish economy and Irish insurance sector.
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Chart 6

Motor Car Insurance & All Goods CSO Indices
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In particular, it shows that:

Between January 2003 and January 2008, private car insurance prices fell by 40%. This
has been associated with the introduction of significant industry cost-cutting measures
tackling legal costs, fraud and driver behaviour (speeding etc.), the introduction of PIAB,
and increased competition in the market.

Between January 2008 and January 2010, there was a sharp increase of 14%. This has
been associated with a period where insurers recognised that rates had become
unprofitable at the end of a prolonged market softening.

The period which follows shows two distinct periods:

Between January 2010 and January 2014, private car insurance prices rose by just 1%.

Between January 2014 and July 2016, private car insurance prices rose by 70% as
companies eventually reacted to deteriorating profitability positions on top of increased
claims uncertainty arising from the proposed introduction of periodic payment orders and
the MIBI/Setanta rulings.

The Working Group reflected on this period in particular when considering what the factors

were in the increased cost of motor insurance.
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e Under-pricing: The Working Group reached the conclusion that the small price rise
identified in 2010 to 2014 showed that private car insurance prices lagged rising cost of
claims over that time period!®. This demonstrated that a number of insurance companies
were under-pricing, which did not take fully into account potential losses in future years.
This re-balancing effect, as a result of under-pricing over a number of years, combined
with the current low interest rate environment is materially contributing to the increased
level of premiums we have seen over the last 18 months. This view was corroborated by
a number of insurers, who stated that the need for a correction in pricing is a factor in the
increased costs policy holders are seeing since 2014. A number of stakeholders, including
insurance companies, have also recognised that intense competition in recent years led
to a position whereby motor insurance premiums were under-priced.

e The increased frequency and cost of settled claims: The insurance industry and other
stakeholders have consistently pointed to increased claims inflation and claims frequency
in recent years as the primary reason for the rise in cost of insurance. The Working Group
concluded in Chapter 7 that the data available to it suggests that frequency of reported
claims was relatively stable between 2013 and 2015. The data also suggests the number
of motor PI claims settled increased by 10% over the same period while average
compensation awarded to a claimant increased by 5%. In the context of an increase of
3.5% in vehicles on the road in 2013-2015 period, the data available suggests that the
settled claims environment has had a moderate impact on premium prices over the 2013-
2015 period.

e Reserving: In addition, insurance premiums are driven by the costs insurance companies
incur in setting aside reserves for claims they expect to pay but which have not yet been
settled. In the recent period data collected by the Central Bank indicates an increase in
such levels of reserving. For instance, latest data from the Central Bank of Ireland
Insurance Statistics shows claims paid gross in 2015 (per Table 22) are up 2.8% from 2014,
whereas claims incurred have increased by 19% to €1,293m?*°. These levels of reserving
are likely to reflect a range of factors, including uncertainty in the current environment as
discussed below.

18 See Section 2.6.
19 Central Bank of Ireland, Insurance Statistics 2015,
http://www.centralbank.ie/publications/Documents/Insurance%20Statistics%202015.pdf.
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Amongst the factors giving rise to uncertainty in the current claims environment are the

following:

Court Jurisdictional Changes: Insurers stated that increases in permissible court awards
have the potential to result in the average court award increasing significantly. This
follows an increase in Court jurisdictional limits in February 2014 from €6,000 to €15,000
for District Court awards and from €38,000 to €60,000 for Circuit Court personal injuries
awards.

High Awards for Personal Injury Claims: A number of stakeholders referred to the high
awards given in Ireland for certain soft tissue injuries in comparison to other jurisdictions.
Linked to this, it was argued that the inconsistent use of the Book of Quantum by the
judiciary was leading to higher payouts.

Civil Liability (Amendment) Bill 2017: The Bill will provide for the introduction of Periodic
Payment Orders (PPOs). The insurance industry has stated that this has increased
uncertainty around the likely future cost of catastrophic claims on business currently
written.

Legal challenge in relation to Setanta Insurance?’: A number of insurers stated that the
ongoing uncertainty with regard to the payment of Setanta claims, which is still subject to
legal proceedings, was impacting the cost of motor insurance.

Discount Rate: The Gill Russell v HSE case resulted in a reduction of discount rate from 3%
to 1%. It is argued that this is having an inflationary impact on premiums as the industry
considers the impact of this change on existing and future claims reserves.

Regulatory Requirements: The introduction of Solvency Il since the start of 2016 has been
cited by the industry as another factor as companies have had to revise their reserving
models to reflect its new requirements. The Working Group does not consider that this
has had a material impact.

20 Setanta Insurance Company Limited was authorised by the Malta Financial Services Authority and operated
in Ireland on a Freedom of Services basis.
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3.5 The Future of the Motor Insurance Sector in Ireland

The Working Group believes that the implementation of the recommendations will lead to
greater stability in the pricing of motor insurance and will help prevent the volatility that we
have seen in the market in the past (both up and down). It should also better facilitate
potential new entrants to the market.

The implications of the UK’s decision to exit the European Union will also pose challenges to
both the UK, Ireland and indeed the rest of Europe. The domestic insurance sector in Ireland
often operates as a microcosm of the larger economy and will be exposed to both the
challenges and opportunities arising from Brexit. The Working Group considers that there are
potential implications in the way that firms operating in Ireland are structured. As mentioned
above, the freedom of Establishment (FOE) and Freedom of Service (FOS) are fundamental
aspects of how firms operate throughout the EU. A number of firms operate in Ireland from
the UK on this basis and there will be a need to monitor the impact of the decision to leave
the EU on these firms and their operation in Ireland.
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CHAPTER 4 - THE REGULATORY ENVIRONMENT

4.1 Introduction

The legal and regulatory framework for the provision of life insurance, non-life insurance and
reinsurance in the European Economic Area (EEA), and the supervision of that activity, is
prescribed by EU Directives. The provision of insurance throughout the EEA is on a freedom
of services and a freedom of establishment basis with the mutual recognition of the
authorisation of insurance undertakings by Member States.

The overarching legislative framework for insurance in Ireland is set out in European
legislation transposed into Irish law, and is supplemented by specific domestic laws. This
framework is further supported by requirements, guidance and policy papers issued by the
Central Bank of Ireland and the European Insurance and Occupational Pensions Authority
(EIOPA).

With regard to motor insurance specifically, the EU Motor Insurance Directive 2009/103/EC
is relevant, however its primary purpose is to help EU residents involved in a road accident in
another EU country. It prescribes minimum third-party liability insurance cover in EU
countries to achieve this. Under the Directive, subscribers to compulsory motor insurance
policies in all EU countries are covered for motoring throughout the EU. This Directive is a
matter for the Minister for Transport, Tourism and Sport.

The overall regulatory, prudential and consumer protection framework is detailed in this
chapter and the main elements of European and domestic legislation are set out in Appendix
5.

4.2 What is the role of the Minister for Finance in the regulation of motor
insurance?

The Minister for Finance has responsibility for the development of the legal framework
governing financial regulation in Ireland, including the regulatory environment for life and
non-life insurance. This responsibility includes the negotiation of the relevant EU framework
of Directives and Regulations, and their transposition into Irish law. The Minister has no role
in day to day supervision of the insurance industry, as this is the responsibility of the Central
Bank of Ireland.
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4.3 What is the role of the Central Bank of Ireland in the regulation of motor
insurance?

The carrying on of insurance business is a regulated activity in Ireland which requires a non-
life insurer to obtain an authorisation.

The competent authority responsible for the authorisation and supervision of insurance
undertakings in Ireland is the Central Bank of Ireland.

The Central Bank of Ireland has two specific mandates as regards insurance supervision. First,
it is responsible for the prudential supervision of insurance companies authorised by the
Central Bank of Ireland. Second, it is responsible for the supervision of conduct of business
in Ireland, also referred to as consumer protection. As outlined above, insurance
undertakings authorised by the Central Bank of Ireland may write business across the
European Union (EU) on a FOE or FOS basis. Similarly, insurance undertakings authorised in
other EU states may write business in Ireland on a FOE or FOS basis. All insurance
undertakings operating in Ireland, whether authorised by the Central Bank of Ireland or a
competent authority of another EU state, are subject to conduct of business supervision by
the Central Bank of Ireland. The Central Bank of Ireland does not have a role in the setting of
premiums, and like all supervisory authorities in the European Union, is explicitly prohibited
by European law from doing so by Article 181 of the Solvency Il Directive.

Prudential supervision seeks to ensure that insurance firms remain solvent. The Central Bank
of Ireland’s role is to continuously monitor and seek to ensure the solvency of insurers
authorised by the Central Bank of Ireland. This is achieved through supervising regulated
firms’ compliance with EU legislation (e.g. Solvency Il) along with domestic requirements for
regulated firms (e.g. Consumer Protection Requirements and Domestic Actuarial Regime for
(Re) Insurance undertakings, etc).

4.4 Central Bank’s role in the pricing of motor insurance

The Central Bank cannot interfere in the pricing of insurance products, as this is a commercial
matter for companies and it is prohibited from doing so by the Solvency Il Directive. The
Bank’s role as a prudential regulator is to ensure firms assess risks appropriately and offer
motor insurance at a price that adequately takes into account the risks and conditions
prevailing in the market such as increasing claims costs. This ensures firms have the ability to
pay all policyholders’ claims in full without recourse to public or consumer funds.
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4.5 Prudential Framework and Supervision

The prudential framework for insurance supervision in Europe has recently undergone
significant changes with the introduction of Solvency Il which came into force on 1 January
2016. Solvency Il adopts a risk-based approach and introduces capital requirements that are
more sensitive to the levels of risk being undertaken by an insurer.

4.6 Solvency I

The Solvency Il Directive?! is the primary legislative framework with regard to the prudential
supervision of insurance companies. It applies to all insurance and reinsurance companies
with gross premium income exceeding €5 million or gross technical provisions in excess of
€25 million. It was transposed into Irish national law by the European Union (Insurance and
Reinsurance) Regulations 201522 (the Solvency Il Regulations).

How is Solvency Il different from Solvency | and has it had an impact on the cost of
insurance?

Solvency Il radically overhauls the financial supervision of insurance firms, replacing the
former model of supervision with a risk-based approach to prudential supervision which
brings harmonisation at EEA level. It regulates risk adequacy and capital management. It
further consolidates the integration of the EU insurance market with the objective of
protecting policy-holders and claimants more effectively.

The Solvency Il framework is based on three interlinked “pillars”.

1) Pillar 1 comprises quantitative or all the financial requirements of Solvency Il — including
risk-based capital requirements that firms will be required to meet with assets and
liabilities valued on a market consistent basis. This pillar aims to ensure firms are
adequately capitalised with risk-based capital with two capital requirements defining the
upper and lower end of a ladder of supervisory intervention.

2) Pillar 2 comprises qualitative requirements focusing on governance, risk management and
required functions and includes the supervisory review process. Insurers are required to
carry out an Own Risk and Solvency Assessment (ORSA) and this is required to be reviewed
by the supervisor.

21 Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the taking-
up and pursuit of the business of Insurance and Reinsurance (Solvency ).
22 European Union (Insurance and Reinsurance) Regulations 2015, S.I. 485 of 2015.
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3) Pillar 3 comprises reporting and disclosure requirements including a public Solvency and
Financial Condition Report (SFCR) and a private Regulatory Supervisory Report (RSR). The
reporting requirements are intended to increase transparency.

This combination of minimum capital standards, qualitative risk management requirements,
a well-defined and rigorous review process of companies’ solvency by supervisors and
prescribed disclosures to supervisors, policyholders and investors has been designed to
deliver a more modern and secure prudential regulatory system.

In general, for non-life companies under Solvency Il, the solvency capital requirement is
higher, however available capital also increases due to changes in valuation rules —
particularly in respect of technical provisions. In addition, under Solvency | firms held a
significant buffer over the regulatory required capital to reflect the fact that it was not a risk
based calculation. This buffer is not as large under Solvency Il given that the requirement is
a better reflection of risk.

4.7 The Consumer Protection Role of the Central Bank of Ireland

The Central Bank of Ireland has a statutory responsibility for the proper and effective
regulation of financial service providers and markets while ensuring that the best interests of
consumers are protected. The importance the Central Bank places on consumer protection
is reflected in the Central Bank’s mission statement of Safeguarding Stability — Protecting
Consumers, and forms a key part its overall mandate including financial stability and
prudential supervision.

The Central Bank of Ireland has put in place a strong consumer protection framework to
protect the interests of consumers, including when dealing with insurers. The framework
supplements the legislative framework and includes statutory Codes and Regulations, which
all firms must comply with, including requiring insurers to provide correct information to
consumers when selling and renewing insurance policies and ensuring these products are
suitable for their customers. The framework also covers how claims and complaints must be
handled by insurers. This consumer protection framework also applies to European insurers
selling in Ireland on an FOS or FOE basis.

4.8 Supervision of Consumer Protection Issues

The Central Bank of Ireland conducts an annual risk assessment process to identify key
consumer risks. These annual risk assessments are based on a number of inputs, including
conduct of business returns gathered from insurers on a bi-annual basis. Following this
annual risk assessment process, specific risks are selected for supervisory work, including
thematic inspection.
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The Central Bank of Ireland is currently conducting a thematic inspection of the handling of
motor damage claims by insurers, focusing in particular on how insurers control and manage
the claims process in line with the statutory provisions of the Consumer Protection Code. The
outcomes of this inspection will be published in early 2017.

In addition, and in order to support ongoing supervisory work, a number of research projects
have been undertaken which provide insights into the behaviour of both firms and
consumers. In 2016, the Central Bank of Ireland published the findings of research into the
renewal of health insurance as well as complaints handling and is currently conducting
consumer research into the handling of motor insurance claims.

A range of supervisory and enforcement tools, including Administrative Sanction powers, are
available where the Central Bank of Ireland discovers firms are in breach of consumer
protection requirements. In 2014, FBD Insurance plc was fined €495,000 in relation to
breaches of the Consumer Protection Code as the firm had failed to ensure that it had the
systems and controls necessary to ensure compliance with the Code. In 2016, a case against
AXA Insurance Limited was concluded and a fine of €675,000 imposed, for breaches of the
Consumer Protection Code regarding complaints handling and failure to ensure that staff
were appropriately accredited as per the Minimum Competency Code. The Central Bank of
Ireland has recently taken enforcement action against New Ireland Assurance Company for
failure to comply with provisions of the Code relating to the provision of annual statements.
In this case, the firm was fined €650,000.

The Central Bank of Ireland also maintains continuous engagement with Boards and Senior
Management of insurers to influence a more positive consumer focused culture in those
firms.

4.9 The Supervisory Framework for Firms passporting into Ireland

The freedom to write insurance business throughout the EU from an authorised undertaking
in one Member State is a fundamental principle underlying the European Directives. The
European “passporting” framework provides that if a firm is authorised in the EEA it is entitled
to sell insurance throughout the EU/EEA. A number of insurance firms provide motor
insurance in Ireland on this basis, and likewise a number of Irish firms offer insurance in other
markets.

This business can be conducted in two ways — if the undertaking:

i) establishes a branch operation and conducts business on a ‘freedom of
establishment’ (FOE) basis, or
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i) writes business from the Home State to the Host State?® on a ‘freedom of services’
(FOS) basis

Where the undertaking operates in either of these ways, prudential supervision?* of the
undertaking is the responsibility of the Home Member State (i.e. the State in which it is
authorised). The Host State supervisor (the State in which the FOE or FOS business is being
conducted) is purely responsible for conduct of business supervision. When the Central Bank
of Ireland (acting as a Host Supervisor) is notified about an insurance undertaking authorised
in another EU/EEA country which wishes to do business in Ireland, they are added by the
Central Bank of Ireland to its register of service providers or branch establishments (Host
Register). In addition, such companies are advised of the Central Bank of Ireland’s General
Good Requirements, which includes membership of the Motor Insurers’ Bureau of Ireland
(MIBI).?

4.10 Other relevant legislation — EU Motor Insurance Directive 2009/103/EC

Since 1972, the European Union, as part of its objective of creating a single European market
for motor insurance to facilitate free movement of motor vehicles, persons, travel and trade
throughout the EU and to protect the victims of road traffic collisions, has adopted a number
of Motor Insurance Directives. The Motor Insurance Directives have been codified into and
replaced by a single Motor Insurance Directive 2009/103/EC.

The various Motor Insurance Directives came to progressively define the obligations of
Member States concerning civil liability in respect of the use of vehicles. Some of their main
provisions were as follows:-

First Motor Insurance Directive (1972)

e Mandatory motor third party liability insurance (MTPL) taken out in a Member State
should also cover incidents occurring in another Member State.

e Forincidents occurring in another Member State the insurance bureau where the incident
occurred should obtain insurance information from the state in which the vehicle is
registered.

23 The Home Member State is the Member State where the undertakings is authorised. The Host Member
State is the Member State where the undertaking operates.

24 prudential supervision seeks to ensure that insurance firms remain solvent.

25 Central Bank of Ireland, General Good Requirements for Insurance and Reinsurance Undertakings, (2012),
http://www.centralbank.ie/regulation/industry-sectors/insurance-
companies/Documents/General%20Good%20Requirements.pdf .

Cost of Insurance Working Group | Report on the Cost of Motor Insurance 50


http://www.centralbank.ie/regulation/industry-sectors/insurance-companies/Documents/General%20Good%20Requirements.pdf
http://www.centralbank.ie/regulation/industry-sectors/insurance-companies/Documents/General%20Good%20Requirements.pdf

Second Motor Insurance Directive (1984)

e Set out minimum indemnity levels for not just damage to persons but also damage to
property.

e Required that a compensation body should be set up to compensate victims where the
mandatory MTPL insurance was not in place. Such a body, the Motor Insurers’ Bureau of
Ireland (MIBI), had already been set up in Ireland by agreement between the Government
and the insurance industry in 1955.

Third Motor Insurance Directive (1990)

e Compulsory MTPL insurance policies must cover the whole of the EU on the basis of a
single premium and the policy should guarantee cover at the greater of the levels required
in the state where the vehicle is registered or the state where the accident occurred.

e Passenger liability must be included in motor insurance policies.

Fourth Motor Insurance Directive (2000)

e Insurance companies must designate a local representative in each Member State to
enable a victim to be able to consult with a representative of the insurer in their own
Member State and language.

e A Member State must establish an information centre to provide information to entitled
persons, e.g., claimants, regarding the relevant insurer of a vehicle in that Member State.
The MIBI are the appointed body in Ireland.

Fifth Motor Insurance Directive (2005)

e Revised the minimum levels of compensation cover for damage to persons and property
and provides that these amounts will be updated regularly in line with the Harmonised
Index of Consumer Prices.

e Obliged insurers to provide a statement of claims record to facilitate a person wishing to
take out a new motor insurance contract with another insurer.

‘Sixth’ Motor Insurance Directive (2009/103/EC)

e This Directive codifies into a single Directive (2009/103/EC) and repeals the previous
Motor Insurance Directives.
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PART 2
ISSUES IDENTIFIED BY THE WORKING
GROUP
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CHAPTER 5 — PROTECTING THE CONSUMER

5.1 Introduction

This chapter seeks to provide an overview of a number of issues that the Working Group has
received representations or submissions on, or has had consultations with stakeholders
about, in relation to protecting the consumer in the insurance purchasing process. In this
regard, increasing the transparency in premiums for consumers, improving access to
insurance and increased involvement and engagement with consumers have been shown to
be key issues.

It also reviews a number of issues raised with regard to access to insurance. Specifically, this
relates to the ability of residents in Ireland to buy insurance in other Member States, the
ability of returning emigrants to have previous driver history in other jurisdictions recognised
and closer review of the operation of the Declined Cases Agreement. The chapter also looks
at certain sectors and a number of other issues.

At the end of the chapter, the Working Group makes a number of recommendations.

5.2 Premium Transparency

5.2.1 Premium Increases

The argument has been made that there is insufficient transparency in how motor insurance
policies are priced. In particular, a number of stakeholders have expressed deep unhappiness
with there being no explanation from insurance companies as to why prices have gone up so
significantly — in some cases there have been increases of over 100%. For a product such as
motor insurance which is compulsory in nature and which is essential to people for a range of
different reasons including livelihood, lack of public transport in rural areas, etc., such
increases without an explanation seem to the Working Group to be unacceptable.

It is appreciated that prices can increase for a range of reasons some of which may relate
directly to the policyholder such as a claim or penalty points. However, the Working Group
believes that there should be a requirement for a company to explain, in instances where
there is a large increase (20% or more), why this has happened. In the Working Group’s view,
it is reasonably standard practice in other business sectors for firms to explain a particular
increase in price (most of which are considerably more modest than those in the insurance
sector), therefore the Working Group believe that an explanation of some description should
be provided.

Cost of Insurance Working Group | Report on the Cost of Motor Insurance 53



5.2.2 Premium Breakdown

Another transparency issue the Working Group considered was the provision of additional
information on the premium breakdown when a person first gets a quote for a policy as well
as at renewal notice stage. This would provide a greater level of information to a policyholder
or a potential policyholder, and enable them to shop around for a better price with a more
complete understanding of the cost of the product they are buying.

The criteria for the information requirements that must be set out in the renewal of a non-
life insurance policy are set out in the Non-Life Insurance (Provision of Information) (Renewal
of Policy Insurance) Regulations 2007 (S.I. No. 74 of 2007). These Regulations are made by
the Central Bank of Ireland under the Central Bank Act 1942. There are a number of specific
requirements in relation to motor insurance, in recognition of the fact that it is a mandatory
insurance and that drivers are required to have motor insurance cover at all times. The
Regulations set out information requirements in relation to the name of the driver(s) insured
under the policy, whether the policy is:

- Comprehensive

- Third party, fire and theft,

- Third party only, or

- A combination of the above

There are requirements in relation to the cost of optional cover in addition to the level of
motor cover selected, for example, some insurers offer “no claims bonus protection” as an
add-on. The percentage and monetary value of the no claims discount is also required to be
disclosed to the consumer in the renewal notice, as well as any fees or charges applied in
addition to the premium. An example of an additional charge is any fees that an intermediary
may charge in arranging motor insurance.

The Working Group analysed what additional information could be of benefit to the
consumer and concluded that further detail could be provided on the makeup of the
premium cost.

5.2.3 Extension of Renewal period to allow for shopping around

The Working Group received representations from members of the public about renewal
guotations being received that were considerably higher than the previous price paid, but
when contact was made with the insurer to challenge this, revised lower quotations would
issue without explanation. Such practice, while benefitting the consumer, demonstrates that
there is a lack of transparency in the development of quotations. The Working Group believes
that it is beneficial to consumers to shop around with regard to insurance and recognises that
there is already a high degree of switching by consumers in the motor insurance sector. In
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this regard, a 2015 report by the Competition and Consumer Protection Commission?® that
surveyed consumer switching behaviour found that motor insurance was one of the sectors
where there was highest switching, around 29%. Nevertheless, the Working Group believes
that extending the timeframe by which consumers can shop around may better facilitate
switching behaviour.

5.2.4 Changed circumstances that lead to higher premiums

A number of stakeholders indicated to the Working Group that it was only at renewal stage
that they become aware that certain circumstances, for example, the age of a car, had an
impact on their motor insurance premium.

An emerging recommendation developed which set out that insurers should advise
consumers upon insurance renewal that certain policies (for example, if a car was over a
certain number of years old) would impact the cost of motor insurance in future years,
specifically at the point of next renewal, a year hence. The thinking behind this
recommendation was that if a consumer was advised in advance, they would have an
opportunity to potentially take action themselves in the intervening year. The Working Group
further examined the practicality and benefit to the consumer of implementing such a
recommendation and concluded that this recommendation could not be progressed further
for the following reasons:

e The motor insurance contract is a one-year contract between the insurer and the insured
and is not forward looking. There is no obligation on the consumer’s part that they must
accept a renewal from the insurer they hold insurance with this year at the point of next
year’s renewal.

e Advising consumers of “any company policies that will affect the customer’s premium at
the next renewal” could result in the consumer receiving unnecessary and irrelevant
information from the insurer which would not be of benefit to them.

e Information on company policies could be misleading to the consumer as policies could
change from year to year and a company may not be in a position to guarantee that a
particular underwriting practice would not be altered in the future.

On that basis, the Working Group does not propose implementing a recommendation in this
regard.

5.2.5 Insurance Distribution Directive
As set out above in Chapter 2, the legislative framework for insurance distribution was
recently revised by the publication of the Insurance Distribution Directive (Directive (EU)

26 hitp://ccpc.ie/consumer-switching-behaviour
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2016/97). The main aim of the Directive is to facilitate market integration by the
enhancement of retail insurance regulation and increasing the level of policyholder
protection. The Directive entered into force on 22 February 2016. EU Member States are
required to transpose the Directive into national law by February 2018, with some transitional
provisions applying until February 2019.

The Working Group recommends that this Directive be transposed in a timely fashion by the
Department of Finance.

5.3 Access to insurance

5.3.1 Access to Cross-border insurance

An issue raised by one stakeholder, the Irish Road Haulage Association (IRHA), was the cost
of insurance for Irish registered hauliers compared to their counterparts in other EU Member
States despite many Irish registered hauliers carrying out the majority of their travelling in
other jurisdictions. They queried why Irish registered vehicles cannot avail of lower insurance
premium levels in other Member States and indicated that for competitive reasons some
hauliers are moving their fleets abroad and re-registering them in other jurisdictions.

The Working Group considered the question raised by the IRHA and undertook to outline the
requirements surrounding the sale of motor insurance between different EU Member States.
This explanation is set out below.

It is possible for an insurance undertaking authorised in one Member State to conduct
business in another EU/EEA state either through:

e establishing a branch operation in the host country and thus conducting business on
a ‘freedom of establishment’ (FOE) basis; or

e writing business from the home country (i.e. where authorised) into the host country
on a ‘freedom of services’ (FOS) basis.

In both situations there is a requirement to become a member of the national bureau and the
national guarantee fund of the host Member State.

The national bureau in Ireland is the Motor Insurers’ Bureau of Ireland (MIBI). This is an
important requirement as the MIBI is the body in Ireland tasked with meeting the EU
requirement of compensating victims of accidents caused by uninsured and unidentified
vehicles.?” Claims paid by the MIBI account for approximately 7% of all motor insurance
claims paid by value.

27 Article 24 of Directive 2009/103/EC of the European Parliament and of the Council of 16 September 2009
relating to insurance against civil liability in respect of the use of motor vehicles, and the enforcement of the
obligation to insure against such liability.
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Compulsory Insurance Requirements and Restrictions it imposes on Obtaining Insurance
outside the State

Article 3 of Directive 2009/103/EC? requires Member States to take all appropriate measures
to ensure that civil liability in respect of the use of vehicles normally based in its territory is
covered by insurance.

The compulsory motor insurance requirements in Ireland are set out in the Road Traffic Act
1961. That Act requires that an approved insurance policy or guarantee be in place.?® In the
case of an approved insurance policy that policy must be issued by a ‘vehicle insurer’.3°

Vehicle insurers are required by section 78 of the 1961 Act to become members of the MIBI,
in line with the EU requirement set out above.

In order to provide a more practical understanding of these restrictions, the case of DPP v
Leipina and Suhanovs3! is helpful in outlining the operation of the requirements in respect of
compulsory motor insurance. The findings of that case are set out below.

DPP v Leipina and Suhanovs
[2011] IESC 3

The accused in this case had received a policy of insurance from a Latvian insurer on an Irish
registered car. He was charged under section 56 of the Road Traffic Act 1961 (the 1961
Act) for failing to have an approved policy of insurance in place. The Latvian insurer by
whom he was insured was not a member of the Motor Insurers’ Bureau of Ireland (MIBI)
as required by section 78 of the Act.

The International Motor Insurance Card (the “Green Card”):

As set out above, compulsory motor insurance in Ireland must be purchased from a
member of the MIBI. As the insurer in this case was not a member of the MIBI, the accused
then argued that as his insurance policy had been purchased within the EU, the vehicle
should be covered for use in Ireland under the Green Card system.

28 Directive 2009/103/EC of the European Parliament and of the Council of 16 September 2009 relating to
insurance against civil liability in respect of the use of motor vehicles, and the enforcement of the obligation to
insure against such liability.

29 Section 56 of the Road Traffic Act 1961.

30 Section 62 of the Road Traffic Act 1961.

3112011] IESC 3.
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Article 2.2 of the First Motor Insurance Directive(72/166/EEC)3? provides that a vehicle
normally based in one Member State may enter the territory of another Member State on
production of a Green Card in which event the vehicle will be treated as insured for the
purposes of compensating victims whether insured or not.

Article 1.4 of the First Motor Insurance Directive provides that the territory in which a
vehicle is normally based is the territory in which it is registered.33

Questions referred:
The Circuit Court referred the following questions to the Supreme Court:

(a) whether the vehicle in question is covered for use in Ireland under the
International Motor Insurance Card (hereinafter “Green Card”) system;

(b) Whether a policy of insurance attested to by way of the Green Card for a vehicle
bearing an Irish registration plate may be a defence to the charge under section 56
of the Act.

Decision:

The Supreme Court answered both questions in the negative. The Court found that the
objective of the Green Card scheme is to enable the issuing of a policy of insurance in the
country in which a vehicle is registered which will be valid in all other member countries of
the Green Card scheme.

A vehicle registered in the state must be insured by a vehicle insurer who is a member of
the national bureau, the Motor Insurers’ Bureau of Ireland.

A Green Card is a device whereby a motor vehicle is deemed to be insured whether or not
it in fact is insured. It only operates in respect of a vehicle registered in one State visiting
another State. It does not operate in respect of a vehicle within the state of registration of
the vehicle.

32 Repealed by Directive 2009/103/EC of the European Parliament and of the Council of 16 September 2009

relating to insurance against civil liability in respect of the use of motor vehicles, and the enforcement of the

obligation to insure against such liability. Article 3 of the 2009 Directive contains an equivalent requirement.

33 The European Communities (Road Traffic) (Compulsory Insurance) (Amendment) Regulations 1987 (S.1. No.
322 of 1987), provides that reference to the territory in which a vehicle is normally based is by reference to
the territory of the State of which the vehicle bears a registration plate.
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Following this review, the Working Group considers that it is not possible to provide for
individuals to source motor insurance for Irish registered vehicles from insurers in other
Member States pursuant to EU law. The exception to this as outlined above is where the
insurance is purchased through the existing channels of FOE and FOS, where amongst other
requirements, the insurer contributes to the MIBI and has a claims representative in the
State.3

Developments at EU level

The Working Group has taken note also of developments in the EU on this matter. In this
regard, it notes that in December 2015, the European Commission launched a Green Paper
on retail financial services (the “Green Paper”).>> The Green Paper considers the provision of
retail financial services, including insurance, on a cross-border basis and the barriers which
prevent firms from directly providing financial services cross-border and consumers from
directly purchasing products cross-border. It noted that “there is evidence of market
fragmentation in the differing prices for identical or similar products available in different
domestic markets, even from the same provider.”3® The Green Paper states that when
establishing branches in other markets, firms tend to adjust their pricing to local conditions
and do not generally export more competitive pricing to other markets.

The Green Paper acknowledged that:

“differences in prices can be attributed to factors such as varying conditions in
domestic economies, uneven levels of purchasing power, financial or institutional
structures (e.g. taxation, regulation or supervision), or differing funding costs, value
propositions (sometimes related to product tying or packaging) and pricing structures
in local markets. For insurance (specifically motor insurance) variations in the costs
and risks of providing cover can vary substantially between the different Member
States, which can justify some price differences.”’

The Green Paper also notes that while there is some degree of legal harmonisation across the
EU there are legal differences in areas such as contract law and firms must comply with a
substantial body of regulatory requirements in each Member State in which they choose to
operate. In particular, it noted that, “for insurance, the applicable law is in principle that of

34 Article 152 of Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009
on the taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II).

35 European Commission, Green Paper on retail financial services: Better products, more choices, and greater
opportunities for consumers and businesses, (COM(2015)630)(Brussels, 10 December 2015).

36 See note 34 at p. 6.

37 See note 34 at p. 8
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the country where the insured risk is located, often where the policy-holder has his habitual
residence.3® The parties’ ability to choose another law is heavily circumscribed.”®

The summary of contributions received by the European Commission notes that many firms
emphasised that they do not see a business case for providing services cross-border for a
number of reasons including local regulation requirements, access to data on consumers and
the need for local networks for claims handling. The question of what could be done to limit
unjustified discrimination on the grounds of residence also met with resistance from industry
who state that residence can be a key criterion on which they price their products and offer
services.?® Further, on the ‘location of risk’ principle a large proportion of insurance
representatives did not propose action to remove these barriers, noting that they can benefit
consumers.

As part of the process, the European Parliament Committee on the Internal Market and
Consumer Protection provided an opinion on the Green Paper which, has resulted in the
adoption on 16 November 2016 of a Resolution on the Green Paper which, inter alia,

e calls on the Commission to intensify its work against discrimination on grounds of
residence in the European market on retail financial services and, if necessary, to
complement the planned general proposals to end unjustified geo-blocking with
further legislative initiatives targeted specifically at the financial sector, bearing in
mind that the price of some products and some services is linked to a range of factors
(regulatory or geographic) that differ from one Member State to another; and

e asks the Commission to study further the feasibility, relevance, benefits and costs of
removing existing barriers to the cross-border provision of financial services, thus
guaranteeing domestic and cross-border portability in various parts of the retail
financial services market, for example as regards personal pension and insurance
products.

The Working Group takes note of this resolution and observes that it is relevant to the
discussions that have taken place in Ireland, including the fact that it recognises that some of
the price differences are linked to various factors that differ from one Member State to
another. In conclusion, it is clear that this is a pan-European issue, which will only be resolved
at that level.

38 See Article 7 of Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008
on the law applicable to contractual obligations (Rome I), OJ L 177, 4.7.2008, p. 6.

39 See note 34 at p. 25.

40 European Commission, Summary of the contributions to the Green Paper on retail financial services: Better
products, more choices, and greater opportunities for consumers and businesses,
http://ec.europa.eu/finance/consultations/2015/retail-financial-services/docs/summary-of-responses_en.pdf.
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5.3.2 Returning Emigrants

A recurring theme during the Working Group’s review of the cost of motor insurance is the
difficulties that returning emigrants have in getting reasonable quotations from insurance
companies. The major difficulty they have faced is the refusal of some insurers to take into
account previous driver history in other jurisdictions, in addition to their previous driver
experience from Ireland, thus denying them the benefits of no claims bonus discounts. The
experiences of emigrants returning to Ireland with insurers were different depending on their
own particular circumstances (i.e. the country they are returning from, their driving
experience prior to leaving Ireland and the length of time they have spent abroad).

The Working Group raised this issue with a number of large insurance companies in order to
establish their general approach to this matter. The responses received varied considerably.
Factors cited for these difficulties by the insurance industry include the inability of insurers to
verify experience from other jurisdictions and additional risk factors on account of a lack of
recent experience of driving on the left hand side of the road. Most insurers indicated that
because of the non-standard nature of these applications for insurance, their online quotation
systems were not able to facilitate them and therefore generally advise customers to make
contact by telephone instead.

While one insurer stated that they only consider Irish experience, most insurers indicated that
they will consider UK experience, with a smaller number willing to consider EU experience or
experience from other countries such as the US, Canada, Australia and New Zealand. Two
insurers would only consider experience from another jurisdiction once it is validated. Two
insurers allow a driver to use their previous Irish No Claims Discount on their return if it was
earned within the previous two years.

The information provided to the Working Group appears to suggest that most insurers
operating in Ireland do accept driver history information from other jurisdiction. However, it
seems that due to the differences in how each insurer treats such customers, much of the
difficulty that returning emigrants may experience is due largely to the nature of their
interactions with insurers. That said, companies do believe that in some instances there are
particular risks associated with returning emigrants which they need to price for, particularly
if they have been driving on the right side of the road for a number of years and this is
sometimes reflected in the premiums charged.

In conclusion, with regard to drivers that have previous driving experience in Ireland, the
Working Group believes that insurers can do more to accept driver history from other
jurisdictions, particularly where those jurisdictions drive on the same side of the road as
Ireland. Insurers can also do more to improve the experience of emigrants seeking to
purchase insurance by providing more upfront information on what is required in order to be
able to receive a quotation that recognises previous driver history. In this regard, Insurance
Ireland should develop a standard information protocol for insurers to include information
about a company’s policy as regards acceptance of previous driver history in other
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jurisdictions, the validation process for such history, provide clarity on the relevant
documentation needed, and the need to make it clear about the necessity to call the
insurance company rather than get an online quotation, etc.

5.3.3 The Declined Cases Agreement

The Working Group received a number of submissions and queries from individuals about the
operation of the Declined Cases Agreement. Under the Declined Cases Agreement (“the
Agreement”), the insurance market undertakes not to refuse to provide third party motor
insurance to an individual where they have approached at least three insurers. This is
necessary given the mandatory nature of third party motor insurance in Ireland.

According to Insurance Ireland, there were 1164 cases submitted under the Declined Cases
Agreement in 2015. The main categories of person approaching the Declined Cases
Committee having been refused insurance included hackneys and taxis, those with
convictions and those with claims. Other factors which led to submissions under the
Agreement included the individuals’ occupations, details surrounding additional drivers,
issues concerning non-disclosure, cases where the insured was a young driver, and the make
and model of the vehicle or modifications to it.

Feedback from members of the public and certain sectors reported that while quotations
were being given following complaints, the quotation received was so high that it was in their
view tantamount to a refusal.

What is the Declined Cases Agreement?

The Agreement was drawn up in 1981 and is subscribed to by all motor insurers operating in
Ireland. Motor insurers operating in Ireland are required by the Central Bank of Ireland’s
General Good Requirements for Insurance and Reinsurance Undertakings 2012%! to sign the
Agreement. This also applies to insurers passporting into Ireland. On notification by an
overseas Regulator that an insurance company intends to write motor liability insurance in
Ireland on an FOE/FOS basis, the Central Bank of Ireland will issue the General Good
Requirements (GGR) to the overseas Regulator for issue to the insurance company.

The GGR includes the following requirements in respect of motor liability insurance (Class 10):

— Become members of the Motor Insurers’ Bureau of Ireland and provide evidence of
this to the Central Bank of Ireland;

41 http://www.centralbank.ie/regulation/industry-sectors/insurance-
companies/Documents/General%20Good%20Requirements.pdf
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— Appoint a Claims Representative in Ireland;

— The undertaking shall notify the Central Bank of Ireland of the name and address of
the representative appointed and of the claims representative in the State;

— Sign the Declined Cases Agreement.

The Central Bank of Ireland does not impose the ‘signing up’ to the Declined Cases Agreement
as a condition of authorisation for undertakings registered in Ireland. Itis not within the scope
of the Central Bank of Ireland’s powers to require an insurer (including one that may be
passporting into this jurisdiction) to ratify an agreement with third parties as a pre-condition
to carrying on insurance business in the State. However, the Motor Insurers’ Bureau of
Ireland membership application forms requires applicants to confirm that they have signed
the Declined Cases Agreement.

How does the Declined Cases Agreement operate?

Insurance Ireland operates the Declined Cases Agreement (DCA) as a means of ensuring that
persons seeking motor insurance will obtain cover. Where an individual has held a policy
within the previous three years, the insurance company concerned is obliged to provide the
individual with a quotation. Otherwise the insurer first approached will be required to
provide the quote. Where it is not possible to determine which insurer was first approached
a rota system operates to allocate risks. The only ground on which the insurance market may
refuse cover is where to provide insurance would be contrary to the public interest.

The Agreement provides that, in addition to refusals, the Committee may decide that a
premium and/or terms are so excessive as to be tantamount to a refusal, in which case they
may indicate the maximum premium and/or terms that shall be imposed. As each insurer
calculates premiums based on their own models, Insurance Ireland states that due to the lack
of objective criteria for what would be considered to be so excessive as to be tantamount to
refusal, each quote must be considered on a case by case basis.

Who administers the Declined Cases Agreement?

The Agreement is administered by a Committee made up of representatives of each of the
companies who have signed the Agreement. The Committee meets twice yearly and includes
a representative of the Consumers’ Association of Ireland and the Financial Services
Ombudsman’s Bureau as external observers. The Committee is supported by the Insurance
Information and Administration Divisions of Insurance Ireland. In practice, Insurance Ireland
state that they resolve cases referred to them without convening the Committee on a regular
basis.
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The Department of Finance met with Insurance Ireland to discuss the operation of the
Agreement. In light of the complaints from members of the public, Insurance Ireland
confirmed that the Committee can decide whether a quote is so high or the terms so excessive
as to make the quote tantamount to a refusal, in which case it will review the matter. The
Department understands that in practice attempts are made to resolve such referrals in
advance of needing discussion by the Committee.

Insurance Ireland confirmed that the Agreement was amended in 2002. One of the main
changes at that time was to reduce the number of refusal letters required from five to three.
The industry does not propose to change the Agreement at present.

Does the Central Bank have a role in the monitoring of the DCA?

The Central Bank of Ireland does not have a role in monitoring the operation of the agreement
and is not a signatory to the agreement. However, the Central Bank of Ireland monitors the
Central Bank of Ireland Codes, i.e. the Consumer Protection Code and the Minimum
Competency Code. In this regard, Provision 4.39 of the Consumer Protection Code provides
that where an insurance undertaking refuses to quote a consumer for motor or property
insurance, it must, within five business days of the refusal, inter alia, notify the consumer of
their right to refer the matter to the Declined Cases Committee and the method of doing so.

The relevant provisions as regards ‘Complaints Resolution’ are contained in Chapter 10 of the
Code. For the purposes of the Code, a complaint includes ‘...an expression of grievance or
dissatisfaction by a consumer, either orally or in writing, in connection with... the failure or
refusal of a regulated entity to provide a product or service to a consumer’.

What recourse does a consumer have if they are not satisfied?

Where a consumer is unhappy with the service received from any regulated firm, he or she
can complain to the firm concerned.

Where a consumer is not happy with the response received from the regulated entity, he or
she may be in a position to raise the complaint with the Financial Services Ombudsman
(FSO). Inthis regard, under section 57BX of the Central Bank Act 1942, conduct of a regulated
financial service provider, in relation to a failure by it to provide a particular financial service
that has been requested, comes within the remit of the FSO regime.
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5.4 Consumer involvement and engagement
Consumer involvement in Claims Settlement

A complaint which the Working Group has heard from a number of stakeholders, particularly
in the commercial area, is the issue of insurers settling a claim without consulting with the
policyholders. In such instances, the policyholder only becomes aware of the claim on
renewal of his policy. It has been suggested that in order to address such a problem, insurers
should be legally forbidden from settling a claim without the permission of the policyholder.

The Working Group has discussed this matter with the industry and they have indicated that
for cost reasons, it often makes sense for them to settle a claim without contesting it, even if
they have doubts about it. This is because if they do otherwise and challenge it they can
potentially incur large legal costs, which in some case may significantly outstrip the actual
value of the settlement. Therefore, such a decision is an economic one which they believe
they are forced to make in order to keep costs under control.

In the view of the Working Group, there needs to be a greater level of transparency in this
area —in other words insurance companies must engage with a policyholder about a claim of
this type and listen to their views. It should be noted that communicating with policyholders
in such circumstances should not result in any significant additional costs for an insurance
company.

Consumer engagement

Engagement with relevant stakeholders has been very beneficial in relation to the work of the
Cost of Insurance Working Group. The Group thinks that ongoing engagement between
stakeholders is important as part of the stabilisation of the insurance sector. In this context,
the Working Group recommends that an industry-led forum for consumer and business issues
would assist in improving communications between all stakeholders. It would be beneficial
that such a forum would cover the life and non-life insurance sectors and meet at least twice
a year. The forum should facilitate the appropriate engagement of Insurance Ireland and
insurance companies with relevant business organisations, consumer associations, the
Competition and Consumer Protection Commission, the Central Bank of Ireland, the
Departments of Finance and Jobs, Enterprise and Innovation and other relevant stakeholders.
Meetings should take place at least twice yearly. The first meeting should take place by June
2017.
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5.5 Sectorial issues

The Working Group met with a number of representative bodies concerned with the
availability and cost of insurance to their respective members. The issues raised included the
difficulty of some taxi drivers in securing insurance for the first time, or where they rent their
vehicle. The Irish Road Haulage Association raised questions on the inability to source
insurance in other jurisdictions in circumstances where the majority of their travelling is done
in other member states which is considered above in 5.3.1.

The Taxi Sector

The taxi sector has made representations to the Department of Finance and the Working
Group that increases in the cost of motor insurance are presenting significant difficulties to
drivers. In submissions to the Group, reference was made in particular to:

e concerns about a lack of choice in the insurance market, and in particular that the market
had shrunk in the last 5 years, which has led to significant increases in premiums charged
to owner drivers of taxis with the result that some are being forced to leave the industry,

e concerns that there was a lack of transparency in how premiums are being calculated with
no explanations being provided for increases by insurers,

e claims that insurers were using changes made under the Taxi Regulation Act 2013 to
increase premiums, particularly in the taxi rental sector.

The issues raised in the first two bullet points are the key areas which the Working Group is
considering as part of its overall mandate to review and make recommendations on the cost
of insurance. The starting point for the Working Group’s consideration of these issues in
relation to the overall motor insurance area, including the taxi sector, is that it is not possible
for it to make recommendations on pricing as this is primarily a commercial matter for
insurers. Nevertheless, the Working Group does appreciate that the pricing issue and
availability of cover is particularly significant to the taxi sector because taxis serve a social as
well as an economic purpose which applies particularly in rural areas, where public transport
is less available. Consequently, the concerns of the sector have been relayed to the insurance
industry.

As indicated to all stakeholders throughout this process, there is no immediate solution to
this issue. Nevertheless, we do believe that the implementations of the recommendations
within this report should lead to a stabilisation in pricing and a reduction to more reasonable
levels over time. However, due to the need to avoid the “see-saw” effect of prices increasing
and falling significantly at regular intervals in the Irish market, there is unlikely to be a return
to the particularly low level of pricing of a few years ago. In addition, the stabilisation of the
market will hopefully make Ireland more attractive to new entrants to the market which
should also help alleviate the difficulties currently being faced by the industry.
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On the other issue, the Working Group was of the view that it had limited influence over this
matter, as it did not come directly within its remit. Nevertheless, it did examine the issue and
its views are set out below:

Taxi Regulation Act change: As the Group understands it this applies primarily to issues
encountered by drivers renting taxis. The relevant regulation is Regulation 50 of the Taxi
Regulation (Small Public Service Vehicle) Regulations 2015 (S.1. No. 33 of 2015). This provides,
inter alia, that the person who holds a taxi vehicle licence and wishes to rent his vehicle to
another person for the carriage of paying passengers must rent the vehicle with insurance in
place for the relevant driver. The effect of this legislative change means that the renting
driver will be noted under the policy as a named driver. This therefore means that he/she
cannot count this as driving history for the purpose of building up a no claims bonus as it rests
with the owner of the vehicle rather than the driver who may be renting the vehicle.

The Working Group consulted with industry on this matter in order to understand the
background toit. Theinsurance Industry has indicated that a named driver does not generally
earn a no claims discount. While some insurers may offer introductory discounts to named
drivers, whether a named driver on a taxi policy receives an introductory discount depends
on the length of their driving record and the number of taxi driving claims free years against
the backdrop of each individual insurer’s overall claims experience.

The Working Group also consulted with the National Transport Authority (the NTA), as
regulator for the taxi sector. The NTA stated that the regulation was introduced on foot of a
recommendation of the Taxi Regulation Review Group Report which was adopted by
Government in January 2012. Action 39 of that report recommended that “the person/entity
providing the rental also provides insurance on the vehicle for the rental period”.

The rationale for, and background to this regulation arose from the fact that, at the time of
the industry review in 2011, concerns existed that in some cases the correct insurance policies
were not being taken out that would provide cover for passenger hire services. These
arrangements had the potential to leave passengers, unknowingly, without the protection of
insurance cover in respect of their journey. To address this issue, it was decided by the Taxi
Review Group that it was necessary that the person renting the vehicle to another person
would be required to provide the insurance cover during the period of rental. They would be
expected to recover the cost of the insurance provision in their rental rates. Other options
were considered but major deficiencies were associated with those options. The National
Transport Authority advised the Working Group that because of the nature of the underlying
issue it was not possible to re-consider this matter.

In light of the issues raised being primarily matters for the Minister for Transport, Tourism
and Sport to consider further, the Working Group recommends that the Advisory Committee
on Small Public Service Vehicles enter regular discussions with Insurance Ireland on possible
steps that can be taken by the sector to improve the situation for drivers in the sector. This
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Committee is appointed by the Minister for Transport, Tourism and Sport to advise the
Authority or the Minister, as appropriate, in relation to issues relevant to small public service
vehicles and their drivers.

Pricing models for vehicle repair in the event of an insurance claim

The Working Group heard some concerns about potential issues around pricing models for
vehicle repair in the event of an insurance claim. An emerging recommendation included a
potential recommendation to engage with SIMI to examine pricing models for vehicle repair
in the event of an insurance claim. The Working Group liaised with the Competition and
Consumer Policy Section of the Department of Jobs, Enterprise and Innovation (and through
it, the Competition and Consumer Protection Commission) which set out a number of
concerns with regard to the emerging recommendation.

Firstly, the issue of putting in place an industry-wide pricing estimation system for vehicle
repairs was investigated by the Competition Authority in 2002/2003 when four motor
insurance companies formed a consortium to introduce the “Glassmatix” system in
Ireland. The Glassmatix system is an internationally recognised vehicle repair estimation
system, which provides estimates based on internationally recognised best practice for labour
times and up-to-date prices for manufacturer parts. The (then) Competition Authority was
concerned that the consortium may have used the implementation of the Glassmatix system
as a means to fix the price of motor vehicle repair costs and thereby restrict competition in
the market for motor vehicle repairs. In addition, the Competition Authority was concerned
that any such coordination with respect to costs, if it were established, would also promote
conditions conducive to collusion in setting motor vehicle insurance premiums. The Authority
reached an agreement with the consortium in 2003S which addressed the Authority’s
competition concerns while ensuring that the Glassmatix system could be implemented in a
manner that would provide potential benefits for consumers.

Secondly, to engage with SIMI to examine pricing models may bring with it a considerable risk
of price fixing or other type of anti-competitive coordination when a sector is allowed a
platform to create or formulate an industry price model. If the industry itself did decide to
explore the issue, there would be an obligation on it to ensure that their engagement
complied with competition law.

In concluding, it stated that price-fixing is one of the most egregious form of anti-competitive
behaviour and anything that facilitates such a possibility should not be included as a potential
recommendation.

On the basis of the views provided, the Working Group agreed that the proposed
recommendation should be removed from the recommendations for the reasons set out
above.
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5.6 Recommendations

In view of the issues above, the Working Group is making a number of recommendations.

Recommendations 1 — 4 Improving Transparency

Recommendation 1

Insurers to set out reasons for large increases in premiums to provide
transparency to consumers

The Working Group believes that there should be a requirement for insurance companies to
explain large premium increases in particular where a person’s circumstances have not
changed. The Working Group therefore recommends that:

1. the Department of Finance should engage with the insurance industry to establish a
common protocol to facilitate the communication to consumers of the reasons for large
increases in premiums.

2. the Department of Finance should develop legislation to underpin such a protocol.

Action . . . :
. Action Point Deadline Relevant Bodies Lead/Owner
Point No.
Develop a protocol with Insurance
1 Ireland to facilitate the c.ommunlc.atlon Q2 2017 Department of
of the reasons for large increases in .
I : Finance, Central Department
premiums to consumers Bank of Ireland, of Finance
Develop legislation to underpin the Insurance Ireland
2 . . . Q4 2017
protocol in Action Point 1

Recommendation 2

Insurers to provide additional information on the premium breakdown to
consumers

The Working Group recommends that insurers be required to break down the premium cost,
setting out the element of the cost related to the mandatory motor insurance (third party),
in addition to the non-mandatory element (comprehensive).

It is noted by the Working Group that any changes to the Non-Life Insurance (Provision of
Information) (Renewal of Policy of Insurance) Regulations 2007 Regulations would be subject
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to the Central Bank of Ireland’s usual consultation process, which is the process followed
when enhancements to the Regulatory framework are being proposed. This consultation
process will need to engage with consumer stakeholders and with insurers to determine an
appropriate lead time for any necessary changes to IT and or pricing systems to reflect the
requirements for the additional breakdown in the premium make up. The Working Group is
not seeking to prejudge the outcome of this consultation.

Action

. Action Point Deadline | Relevant Bodies | Lead/Owner
Point No.

3 CentrTI Bf:mk of Ireland to undertake Q4 2017
consultation Central Bank of Central Bank of

Ireland Ireland
4 Cer.wtrall Bank of Ireland to amend Q2 2018
legislation

Recommendation 3

Extend the current renewal notification period from 15 working days to 20
working days to make it easier for motorists to compare pricing when
purchasing insurance

The Working Group believes that extending the current renewal notification from 15 working
days to 20 working days could make it easier for motorists to compare pricing when
purchasing insurance.

It is noted that the requirements for provision of information in non-life renewal notices are
set out in the Non-Life Insurance (Provision of Information) (Renewal of Policy of Insurance)
Regulations 2007. In order to amend these Regulations, the Central Bank of Ireland’s
standard consultation process will have to be followed including engagement with consumer
stakeholders and industry. The Working Group is not seeking to prejudge the outcome of this
consultation.

Action

. Action Point Deadline Relevant Bodies Lead/Owner
Point No.

B
5 Centralltl tf:\nk of Ireland to undertake Q4 2017
consultation Central Bank of Central Bank of

Ireland Ireland
6 Cer.wtrall Bank of Ireland to amend Q2 2018
legislation
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Recommendation 4

Transpose the Insurance Distribution Directive

The Working Group recommends that the Department of Finance transposes the Insurance
Distribution Direction (Directive (EU) 2016/97) by the deadline for transposition, February
2018.

Action . . . .
R Action Point Deadline | Relevant Bodies | Lead/Owner
Point No.
Department of Finance to transpose the Department of Department of
7 L . . Q12018 . .
Insurance Distribution Directive Finance Finance

Recommendations 5 — 7 Improving Access to Insurance

Recommendation 5

Support efforts and raise awareness of the need to improve cross-border
insurance provision at EU level

The Working Group recommends that the Department of Finance, through the Permanent
Representation of Ireland to the European Union, supports initiatives such as the Green Paper
on retail financial services to remove cross-border barriers in the motor insurance sector, and
to engage the support of our European Parliamentarians to push this agenda.

Action Relevant
Action Poi D li L
Point No. ction Point eadline Bodies ead/Owner

8 Monitor EU developments Ongoing
Department | Department

of Finance | of Finance

Make representations as necessary with EU

. . . Ongoin
Commission and EU Parliamentarians going

Recommendation 6

Put in place a standard protocol for insurance companies in order to ensure a
greater consistency of treatment for returning emigrants

The Working Group is of the view that it is not possible through legislation to require insurers
to provide quotations from insurers that take into account previous driver history in other
jurisdictions because this is a commercial decision for the respective companies.
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Notwithstanding this, the Working Group recommends that:

Insurance Ireland put in place a standard information protocol for insurers to follow in
this area in order to ensure that applicants have a greater understanding of the issue and
what they need to do in order to obtain insurance. This should be done by the end of
2017;

insurers implement policies that result in wider acceptance of driver history from other
jurisdictions where the driver has previous driver experience in Ireland. In particular, the
Group believes that there is no reason why insurers cannot recognise with immediate
effect driving experience from emigrants returning from jurisdictions that drive on the
same side of the road as Ireland. In addition, the Group believes that where a person has
previous driving experience in Ireland and is returning from a country that drives on the
other side of road, the insurer should take appropriate account of the experience in that
country and previous Irish experience when pricing policy.

Insurers will communicate to the Working Group on their progress regarding the
implementation of these recommendations by the end of Q2 2017 and again at the end of Q4

2017.

Action
Point No.

Action Point

Deadline

Relevant
Bodies

Lead/Owner

10

Insurance Ireland to put in place a standard
information protocol for consumers

Q4 2017

11

Insurers to implement policies to accept driver
experience from abroad when a person has
previous driving experience in Ireland and is
coming from a country that drives on the left side
of the road (e.g. UK), and take full account of the
experience in that country and previous Irish
experience when pricing policy

Q2 2017

12

Insurers to implement policies to accept driver
experience from abroad when a person has
previous driving experience in Ireland and is
coming from a country that drives on the other
side of road, and take appropriate account of the
experience in that country and previous Irish
experience when pricing policy

Q4 2017

13

Insurance Ireland to submit report to Department
of Finance on their implementation of actions 10,
11 and 12

Q2 2017
and Q4
2017

Insurance
Ireland

Insurance
Ireland/
Department
of Finance
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Recommendation 7

The Declined Cases Agreement to be subject to ongoing review to ensure
transparency

The Working Group notes that the Declined Cases Agreement process is considering a
significant volume of cases (1162 in 2015). It also notes that Insurance Ireland has indicated
that in practice they resolve most of the cases referred to them without convening the
Committee on a regular basis. The Working Group however recommends that the Declined
Cases Agreement process should be more transparent. In this regard, Insurance Ireland
should provide a report by June 2017 and annually thereafter to the Minister for Finance on
the operation of the Declined Cases Agreement, including on the cases submitted and
resolved, and cases where a premium and/or terms are so excessive as to be tantamount to
a refusal. The Working Group also believes that Insurance Ireland should provide further
information on its website with regard to the recourse a consumer has in cases where there
is not a satisfactory outcome through the Declined Cases Agreement.

Action . . . ;
. Action Point Deadline Relevant Bodies Lead/Owner
Point No.

| Irel i

14 .nsurancc.e reland t(? prov@e Q1 2017
information on their website

Insurance Ireland, Department of

Insurance Ireland to submit report Department of Finance Finance

15 to Department of Finance Q2 2017
annually

Recommendations 8 — 9 Improving Consumer Consultations

Recommendation 8

Develop a general protocol around the requirement for insurance companies
to notify a policyholder of claims made against them before settlement

In order to ensure that insurers take greater account of this issue, it is recommended that
Insurance Ireland develop a general protocol around the requirement for insurance
companies to notify a policyholder of claims which they are of the view that the policyholder
is unaware of before settlement. The Department of Finance should be consulted as part of
this process.
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Action Relevant

. Action Point Deadline . Lead/Owner
Point No. Bodies /
Insurance Ireland to consult with the Department
16 of Finance in relation to the development of a Q3 2017
general protocol Insurance
Insurance Ireland/
Ireland Department
| Ireland t tinpl I of Finance
17 nsurance Ireland to put in place a genera Q4 2017
protocol

Recommendation 9

Insurance Ireland to establish a Forum for consumer and business issues

The forum should facilitate the appropriate engagement of Insurance Ireland and insurance
companies with relevant business organisations, consumer associations, the Competition and
Consumer Protection Commission, the Central Bank of Ireland, the Departments of Finance
and Jobs, Enterprise and Innovation and other relevant stakeholders. Meetings should take
place at least twice yearly. The first meeting should take place by June 2017.

Action . . . Relevant
. Action Point Deadline . Lead/Owner
Point No. Bodies
Forum to be established by Insurance Ireland
18 . . 12017
for consumer and business issues Q Insurance Insurance
Ireland/
Ireland
Department of
19 Forum to meet twice yearly Ongoing Finance

Recommendation 10

The Advisory Committee on Small Public Service Vehicles should enter
regular discussions with Insurance Ireland to explore solutions for drivers in
the sector

The Working Group recommends that the Advisory Committee on Small Public Service
Vehicles (SPSV) should invite Insurance Ireland to regular meetings on steps that can be taken
by the SPSV sector to improve the situation for drivers in the sector. This Committee includes
representatives from various sectors and advises the National Transport Authority or the
Minister for Transport, Tourism and Sport, as appropriate, in relation to issues relevant to
small public service vehicles and their drivers. These meetings should take place as soon as
possible and aim to submit a report to the Minister for Transport, Tourism and Sport by June
2017.
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While neither the Minister for Finance nor the Central Bank of Ireland can direct insurance
companies as to how they price their products, the Working Group believes that the
implementation of the Report should introduce greater stability into the market and should
also make Ireland more attractive to new entrants. These measures could result in more
competitive rates being offered to taxi drivers over the next 12 months.

A.Ctlon Action Point Deadline Relevant Bodies Lead/Owner
Point No.
Advisory
Advisory Committee on Small Public Committee on Department
20 Service Vehicles to meet with Insurance Q12017 | small Public Service | of Transport,
Ireland Vehicles, Tourism and
Department of Sport
Advisory Committee on Small Public Transport, Tourism
21 Service Vehicles to report to the Minister Q2 2017 and Sport,
for Transport, Tourism and Sport Insurance Ireland
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CHAPTER 6 — IMPROVING DATA AVAILABILITY

6.1 Improving data availability

As already discussed, the Working Group engaged with a wide number of stakeholders during
this review. A common theme emerged from discussions with those stakeholders, namely
that an improvement in transparency, facilitated by additional collection and publication of
data, was essential. All of the insurance undertaking CEOs who met the Working Group stated
that claims costs are a significant driver of insurance premiums increases. In order to better
understand how claims costs impact premiums, the Working Group decided that an
incremental data gathering approach should be adopted to increase transparency and
improve data availability across the insurance sector. This would commence with the short-
term publication, and on a quarterly basis, of a number of key aggregated claims-related
metrics. This would be followed by the establishment of a National Claims Information
Database which would facilitate a more in-depth annual claims’ trends analysis.

A key objective, therefore, was to identify the data gaps in the market today and what the
Working Group considers are the recommendations to address these gaps. During the
discussions a number of perspectives on the precise data gaps which need to be addressed in
order to improve transparency were identified. These include the following:

Emerging risks within the market (e.g., claims trends and costs),
Claim information similar to that collected at three yearly intervals to inform the Book of
Quantum, and

3. Claim or policyholder-level information that could be used to combat fraud.

Important factors in considering any or all of these initiatives include:

° Consumer information and protection;

° Identifying data that are defined in a consistent manner, are practical and possible to
collect;

° Timelines for delivery and effectiveness, i.e. deliverable in the short to medium term

(within 3 years);

° Value for money, i.e. not to add unnecessary cost to the State, insurance undertakings
and policyholders; and

° Precedent in other jurisdictions, i.e. proven effectiveness in other jurisdictions and to
guide implementation.
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Discussions have focussed on whether any one new data source can bridge these existing data
gaps. The potential approaches to address the data gaps are discussed further in this chapter
and include an assessment of each of the approaches. In each case, the factors above
provided the rationale for examining the different approaches and the overall
recommendation of the Working Group is aimed at meeting the objectives of transparency
while delivering a workable, functional and cost-efficient solution.

In summary, the assessment of the Working Group on data availability is that it:

° Recommends, in the short-term, the collation and quarterly publication by the
Department of Finance of key aggregated metrics on claims costs and trends within
the market. This data would be collected from all relevant insurance undertakings
operating in the State.

° Recommends, in the medium term, the establishment of a National Claims
Information Database. The data to be collected would be in the form of a mandated
industry analysis at a level of granularity to be determined. The information, however,
would be collected and stored at a level of aggregation higher than individual claim
level, i.e. not claim-by-claim information. This data would be collected from all
relevant insurance undertakings, self-insured entities and other public bodies
operating in the State for the purpose of an annual analysis of movements in claims
costs / claims trends.

Overall, the Working Group concluded that an incremental approach resulting in the
establishment of a National Claims Information Database represents the most immediate and
practical solution to bridge the data gaps in such circumstances. This is based on an
assessment by the Working Group, supported by the Society of Actuaries in Ireland. The
Group believes that this approach will achieve the necessary and desired levels of
transparency in the claims environment.

For the purposes of determining what key metrics should be collected and the establishment
of a National Claims Information Database, the Department of Finance shall establish a sub-
group in January 2017 to consider these matters. This sub-group shall comprise of
representatives from the Central Bank, the Central Statistics Office, the State Claims Agency,
the Competition and Consumer Protection Commission, the Society of Actuaries in Ireland,
and any other relevant bodies as determined by the sub-group. There may also be a need to
engage independent actuarial services to assist with the project. The sub-group will report
by the end of Q1 2017.

The Working Group also noted the very significant challenge of establishing a claim-by-claim
register which would take many years to deliver, require significant resourcing in terms of
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cost, financing, staffing and expertise, and for which there is no known international
precedent. However, the Working Group considered it appropriate to further explore the
feasibility of such a register as a longer-term option and in this regard recommends that a
separate sub-group chaired by the Department of Finance be set up to examine the matter.

6.2 Motor insurance data availability

There are a number of drivers of the cost of insurance premiums. In order to enable policy
makers to take effective actions to understand and assess insurance premiums’ costs, both
now and in the future, it is essential to have reliable information on an ongoing basis on the
key factors impacting such costs. As claims costs are a key driver in the cost of motor
insurance with claims accounting for approximately 50 - 65% of premiums, this section
focuses on the availability of data to explain trends in claims costs.

Currently in Ireland, claims data related to motor insurance is available from a variety of
sources. However, it is not collected or produced for the purpose of improving transparency
on emerging risks within the market. Pricing of insurance premiums reflects a current view
on the likelihood and cost of claims into the future. Transparency of claims data could feed
into insurers’ current view of future risks and improve their ability to price more accurately
and reduce the cyclicality of their pricing. It should be noted that no organisation is currently
responsible for the collection of data from insurers for this purpose, thus representing a clear
information gap. The Working Group initially analysed the data and information currently
available from a wide range of organisations in order to inform its assessment of data gaps in
the market. A summary of the type of information collected by each organisation is set out
in Appendix 8.

In the UK, the Institute and Faculty of Actuaries (IFoA) has undertaken a market-wide analysis
since 2010. This annual analysis has highlighted factors which drive increases in insurance
costs. This market-wide analysis of third party claims has provided support to policy making
in the UK as it provides vital information on the effect of certain changes. This report is
produced using a combination of aggregated company level information and more granular
claim-by-claim data.
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6.3 Data collection options

The Working Group identified a number of data collection models in order to meet the data
gaps in the motor insurance sector identified earlier. The models were assessed in detail with
consideration given to a range of issues including the users of the data, access, cost of
implementation, etc.

In order to operationalise the models, information will be required from all insurance
undertakings operating in the State in order to capture the full claims universe. Data will
therefore need to be collected from Irish authorised insurance undertakings, insurance
undertakings with their Head Office in other Member States operating on a Freedom of
Service (FOS) or Freedom of Establishment (FOE) basis in Ireland, self-insured entities and
other public bodies. The legislative implications of mandating FOS and FOE undertakings to
provide this information would need to be addressed under all models (options include a
model similar to the legislative requirement to join and fund the MIBI).

It should also be noted that, aside from the lead-in time in terms of establishing a database,
given the timelines in terms of claims arising and ultimately being resolved, it would take
some further years before meaningful trend information would be available.

6.3.1 Key aggregated metrics

Two key requirements for improved transparency are to (i) understand the relationship
between the price paid by a customer for motor insurance and the cost to insurance
undertakings and (ii) to identify any significant divergence over time between both, and the
underlying reasons.

By understanding the trends or movements in the components of the average cost of claims
over time, specific cost elements (medical, legal, or ‘other’ costs) can be identified as the
underlying reason(s) for the change. This can assist in focusing future policy efforts in
reducing the costs of insurance that a customer pays.

Data could be collected and reported on for each quarter to allow a more granular trend
analysis.

From discussions with the Society of Actuaries in Ireland, key aggregated metrics which could
be collected may include, but are not limited to, the following. Metrics would be developed
by the sub-group to be established in early 2017:

e Average gross earned premium: This is the average premium received by the insurance
company on an accounting basis, before reinsurance costs. This is a close mirror of the
price that a customer pays for insurance.
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e Earned ultimate “burning cost” per policy: This is the average ‘cost’ to the insurance
undertaking for each policy. This metric could be further broken down into its
constituent parts:

» The ultimate claim frequency and the ultimate numbers of claims gives the
percentage of policies that have a claim.

» The ultimate average cost per claim gives the average payment by the insurance
undertaking for each claim. This differs from the burning cost, which is the average
cost per policy.

» An important further breakdown relating to personal injury claims is to split the
average claim into ‘indemnification’ costs (e.g. medical and other associated costs)
and ‘non-indemnification’ costs (e.g. legal costs).

e The investment return received by each insurance undertaking for personal lines motor
insurance on an average per-policy basis.

e The expenses of each insurance undertaking, split by commissions (e.g. brokerage costs)
and non-commissions (e.g. employee costs, light & heat, rent, etc.) on an average per-
policy basis.

Ultimately any metrics would need to be fully specified in advance of initial submission by
insurance undertakings. The Working Group noted the technical issues concerning data
definition and classification. These issues will need to be clarified and agreed with insurance
undertakings to ensure that the data can be aggregated to a market level in a manner that
allows valid trends to be identified over time.

The above key aggregated metrics could assist in the development of a national claims
information database.

6.3.2 National Claims Information Database

In order to address the existing data shortfalls and to provide transparency in claims trends a
National Claims Information Database should be established. Data would be collected from
undertakings for the purpose of an annual statistical analysis of movements in claims costs /
claims trends. The information stored would be in the form of a mandated industry analysis.
The information would be stored at a level of aggregation higher than the individual claim,
i.e. not claim-by-claim information. The raw data would not be publicly available and would
only be available to the body carrying out the analysis and any third party delegates. That
body, following the data analysis, would issue an annual report which would analyse motor
claims from data collated across the motor insurance industry in any particular year.
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In the UK, the IFOA has undertaken a similar market-wide analysis since 2010. This annual
analysis, which focusses on third party claims, highlights factors which drive increases in
insurance costs. This market-wide analysis has provided support to policy making in the UK
as it provides vital information on the effect of certain changes.

The insurance sector in Ireland has also agreed that there is a requirement for a national
claims information database to increase transparency and improve data availability within the
market.

As the analysis of the data will require specific technical actuarial expertise, the body
responsible for the data collection could procure the required actuarial resources.

Data Uses

The data would be used to develop an annual report on trends in motor claims across the
industry. Information provided in an annual report would allow for information on the drivers
of movements in claims costs year-on-year which would assist in informing movements in
premium levels.

Users of the Data

This report would be used by the insurance industry and policy makers in order to inform
policy decisions.

Data Access

Data would be provided to the body responsible for the production of the analysis. The raw
data would not be publicly available or available for any other purpose other than the
production of the report. However, there will be a requirement to ensure that Data
Protection, Competition Law and any other issues associated with the sharing of data are
complied with.

Population of Reporting Entities

The population of reporting entities would include Irish authorised insurance undertakings,
insurance undertakings with their Head Office in other Member States operating on a FOS or
FOE basis in Ireland, self-insured entities and other public bodies. This population size would
ensure that the analysis would include information on all motor claims in the State.

The relevant public bodies will include, but are not limited to, the Personal Injuries
Assessment Board, the State Claims Agency, the Courts Service and self-insured entities.

Considerations

In assessing whether to recommend the establishment of a National Claims Information
Database, it was considered that this proposal offered the following benefits:
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A statistical analysis would improve transparency in the market by providing regular
information on claims trends, thereby identifying areas to address. This model is used
successfully in other jurisdictions.

As data would be collected and used for a specific purpose the analysis should not
cause competition issues in the market. Protection of confidentiality of underlying
data should address anti-competitive issues, thus protecting commercially sensitive
proprietary information. The analysis would provide useful information to potential
new market entrants and would not act as a barrier to entry. As information would
not be available at a granular level, Data Protection issues should be also avoided.

Industry experts would be in a position to provide their expertise and advices
concerning the development and ongoing production of the analysis. The Society of
Actuaries in Ireland has indicated it would be willing to provide its advices in scoping
the database and its development.

A national claims information database could be scoped and established in a relatively
short time period and represents the most practical approach to national claims data
collection.

As part of this analysis, it was also acknowledged that there were some potential downsides

to the proposal which would have to be examined carefully during its development and

implementation phases. Issues which would need to be considered include:

Insurance undertakings classify and define their data in different manners, therefore
a detailed process would need to be undertaken in order to ensure that data is
classified consistently for collation and input to the analysis. Clear guidance needs to
be provided in terms of issues such as definitions used and infrastructure
development in both the reporting institutions and the compiler.

The annual analysis would need to be delivered in a way that mitigated the risk of
insurance undertakings directly using the report to derive prices. This consideration
could detract from the public benefit of such a report.

6.3.3 The feasibility and utility of a claim-by-claim register
The Working Group also considered a claims register as part of its broader considerations of

improving the quality of data to all stakeholders.

Such a register from a theoretical perspective could capture granular claim-by-claim

information from all relevant insurance undertakings, self-insured entities and other public

bodies operating in the State. Data would be collected for the purposes of (i) an annual
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statistical analysis of movements in claims costs / claims trends, (ii) claim level information to
inform the Book of Quantum and (iii) claim- or policyholder-level information that could be
used to combat fraud.

The information stored would be in the form of a mandated industry analysis at the most
granular level of claims data. The information would not be publicly available and would only
be available to the organisation carrying out the analysis. However, information in the
Register would be available to other interested State bodies as appropriate to its purpose, i.e.
updating the Book of Quantum, fraud detection and accident prevention. Information in the
Register would be updated on a regular basis, e.g. quarterly.

The Register would initially provide information on all motor claims by Irish residents,
individuals and companies, including information on frequency of claims, the speed of
resolution, settlement channels, settlement amounts and delivery costs of such claims. The
Register would then be expanded to include other claims, e.g. liability, property, etc.

The scope of such a Register has been a key discussion point for the Working Group. However,
the general conclusion is that it is not a feasible or credible option in the short or medium
terms for a number of reasons which include:

e |t has not been possible to identify an international precedent for such an all-
encompassing claims level register. Many of the initiatives in other countries appear
to have a primary purpose of detecting and combatting fraud and do not gather
information on the settlement values of claims.

e The establishment of a Register would carry a significant cost and lead-in time, both
in terms of development and establishment. The allocation of responsibility for the
Register to a public body would entail significant cost to the State. Significant costs
would also be incurred by insurance undertakings in terms of systems changes, both
nationally and at Group level. There is a risk that these costs could be passed on to
policyholders in further premium increases.

e The Register could potentially be seen as a barrier to entry in the Irish market. The
initial set-up costs could be higher but ongoing maintenance costs would be lower as
the burden for aggregation would fall on the compiling institution.

e The type and detail of data required from insurance undertakings relating to claims
costs would be proprietary, commercially sensitive information. In addition, the
sensitivity of the granular level of information required for a claims register could
result in Data Protection issues. These issues could severely limit the uses, users and
type of information that could be produced from the Register.
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e Requiring insurance undertakings to provide reserving data on incurred claims would,
aside from being commercially sensitive, be complicated and would require monthly
updates as claims move towards settlement in order to reflect movements in
reserving.

e Insurance undertakings classify and define their data in different manners consistent
with their Group data, risk management and governance requirements. Given the
level of granularity required for a Register, a very detailed process would need to be
undertaken in order to ensure that data received from insurance undertakings is
classified consistently.

e Insurance undertakings reserve claims at numerous levels, e.g. accidental damage,
fire and theft, windscreen, third party property damage, third party injury. These
categorisations may not be consistent across the industry. At a minimum, the
Register would require own damage, third party damage and liability splits. For each
of these, latest claims paid and outstanding latest estimates would be required,
together with claims maturity. To understand claims settlement behaviours in the
market, there may be a requirement to further classify these by settlement channels.
The potential complexity of the Register should not therefore be underestimated.

e Anincorrect interpretation or misreading of any resulting report by an external party
could cause unintended consequences, e.g. cause claims inflation through the
disclosure of information relating to awards made by the various settlement
channels: the PIAB, the Courts or direct settlement.

In conclusion, on this issue, the Working Group considered that a separate sub-group should
be established in the longer term to consider the feasibility of a case-by-case register.

6.4 Other jurisdictions

The following section examines how other jurisdictions deal with the issue of providing
transparency and/or improving data availability in the insurance sector. Further detail on
initiatives in a number of countries is provided in Appendix 9.

The international initiatives identified have largely focused on databases aimed at improving
insurance undertakings’ visibility on customers’ details and previous claims history. The
objective of such initiatives is to assist in reducing fraud, and ensuring the information held
on customers is accurate and independently verified. There is limited evidence of the
operation of a case-by-case register in any of the jurisdictions examined with the exception
of Australia where a National Claims and Policies Database (NCPD) for public and products
liability and professional indemnity insurance is maintained.
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The following summarises some of the initiatives in other countries; in particular, the UK has
a number of different initiatives which provide transparency in the motor insurance industry.
It is worth noting that initiatives in general are established in order to meet a specific purpose,
such as related to statistics or fraud, and therefore they are classified using these broad
themes below. From the initiatives investigated it appears they have not been developed in
order to meet wide-ranging policy objectives, possibly due to the cost implications and
complexities of establishing and maintaining such a database.

Statistical Information

In the UK, the IFoA, an independent actuarial professional body, collates and analyses data
on UK third party motor claims provided by UK motor insurers. An annual report is produced
providing commentary on trends in claims costs and the drivers of those trends. Their
experience speaks to the significant technical difficulties in producing consistent statistical
information over time. For example, there are changes over time in the insurers who
contribute, their respective definitions of claims, restatement of prior year data. These issues
do not invalidate the work of the IFoA, but speak to the ongoing technical difficulties in
producing annual reports that are consistent year to year.

The Association of British Insurers (ABI), a trade association of insurers, collects extensive data
from insurers and produces regular detailed statistics, including data in relation to premiums
and claims, commission and expenses, changes in provisions, equalisation reserves,
underwriting results, and operating ratios for a range of insurance categories. Data on motor
insurance covers both quarterly and annual motor statistics and includes premiums, claims,
distribution and fraud data.

Fraud

The UK use a database called Claims Underwriting Exchange (CUE) which consists of a central
database of motor, home and personal injury incidents reported to insurance companies,
which may or may not give rise to a claim. CUE is managed by not-for-profit company
Insurance Database Services Limited (IDSL) on behalf of its member organisations which
includes all major insurers.

In Germany, the German Insurers’ Accident Database (UDB) is an accident database derived
from the claim files of car insurers used for the purposes of accident research.

The information centre at the Croatian Insurance Bureau operates a claims database aimed
at combating motor insurance fraud by giving its members access to claims data in order to
enable the detection of multiple and fraudulent motor insurance claims.
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In the Czech Republicinsurers can obtain information about an applicant’s claims history from
the database operated by the Czech Insurance Bureau.

6.5 Designated authority

Currently no State body has a mandate with regard to transparency over movements in claims
costs and how these relate to insurance premium levels. As part of its review of data currently
held by State entities, the Working Group also considered the feasibility of each entity to fill
the role of designated body to collect and analyse additional data for the purposes of a
national claims information database.

The Central Bank of Ireland collects a range of information from insurance undertakings in
the exercise of its supervisory functions. Data is collected from insurance undertakings by the
Insurance Supervision, Consumer Protection and Statistics Directorates.

Based on the requirements of the National Claims Information Database, detailed above, it is
recommended that the Central Bank of Ireland is the most appropriate State entity for the
establishment and administration of the National Claims Information Database. The Central
Bank noted the implications of this with regard to the extension of its mandate. The Working
Group recognises this and that legislative change would be necessary to address it.

The Working Group also recognises that there will be resourcing implications and is of the
view that these must be addressed as part of the implementation of the national claims
information database, including an arrangement for financing that ensures that the Central
Bank is fully reimbursed for the performance of this additional function.

6.6 Timelines for implementation

The Working Group recommends the engagement of independent actuarial services for the
purposes of specifying the claims costs-related data to be provided in the short and medium
term by insurance undertakings, self-insured entities and other relevant public bodies.

In regards to the establishment of a national claims information database, consideration of
the issues pertaining to Data Protection and Competition Law and any consequent legislative
provisions should be made with a view to any necessary legislation being in place by the end
of 2017.
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6.7 Recommendations

Recommendations 11 — 13 Improving Data Availability

Recommendation 11

Establish a national claims information database

The Working Group recommends the establishment of a national claims information database
as its preferred model for data collection having analysed a number of existing and potential
models. The Working Group recommends the Central Bank of Ireland as the most appropriate

State entity for the establishment and administration of a national claims information
database.

Action . . . .
. ' Action Point Deadline Relevant Bodies Lead/Owner
Point No.
Specify the key aggregated
metrics for immediate Department
22 publication and commence the Q12017 oprinance
development of a national Department of Finance,
claims information database Central Bank of Ireland, State
Legislation in place for a Claims Agency, CCPC, Department
23 national claims information Q4 2017 | |nsurance Ireland, Society of of Finance
database Actuaries, PIAB
National claims information Central Bank
24 . 22018
database established Q of Ireland
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Recommendation 12

Quarterly publication of key aggregated metrics, on claims costs and trends
within the market

As an interim measure, the Working Group recommends the collation and quarterly
publication by the Department of Finance of key aggregated metrics, on claims costs and
trends within the market. The Department of Finance shall establish a sub-group in January
2017 to begin to immediately implement the above actions.

A.ctlon Action Point Deadline Relevant Bodies Lead/Owner
Point No.
Key aggregated metrics
25 template.to issue to insur.ance Q1 2017 Department of Finance,
undertakings for completion Central Bank of Ireland, State
and Slj|bm|55|on : Claims Agency, CCPC, Department of
Collation and analysis of Insurance Ireland, Society of Finance
26 submissions received from Q2 2017 Actuaries, PIAB
insurance undertakings
27 Quarterly publlce?tlon of key Q2 2017
aggregated metrics commenced

Recommendation 13

Consider the feasibility of a longer term claim-by-claim register

The Working Group recommends that the Department of Finance, in the longer term,
establish a separate sub-group to consider the feasibility of a longer term claim-by-claim

register.
Action . . . .
. Action Point Deadline Relevant Bodies Lead/Owner
Point No.

Establish sub-group to consider

28 feasibility of a claim-by-claim Q12018 Department of Finance,
register Central Bank of Ireland, Department of

State Claims Agency, CCPC, Finance

29 Report or'1 Ionger'term claim-by- Q3 2018 Insurance Ire!and, Society of

claim register delivered Actuaries, PIAB

Cost of Insurance Working Group | Report on the Cost of Motor Insurance 88



CHAPTER 7 - IMPROVING THE PERSONAL INJURIES CLAIMS
ENVIRONMENT

7.1 Introduction

This chapter seeks to provide an understanding of the personal injury (PI) claims environment.
It details the settlement channels available to claimants and some of the high-level costs
associated with them. Some industry commentators have suggested that the volume and
value of Pl claims has increased in recent years playing a key role in the dramatic rise in the
cost of insurance premiums. Available data is assessed from all settlement channels in an
effort to investigate these assertions and recommend appropriate policy responses. A high-
level appraisal of models used in other jurisdictions for settling PI claims is also provided to
see if there are any lessons Ireland can take from international practice.

Pl claims represent a small but costly element of the overall insurance claims environment. It
is accepted that any major shift in the value or volume of Pl claims can have a corresponding
impact on the price of an insurance premium. Approximately 10% of motor insurance policies
will have a claim made against the policy annually whereas the corresponding figure for PI
claims is believed to be around 1%. However, the cost of the Pl element of claims is estimated
to make up about three-quarters of the overall cost of claims. The balance is made up from
accidental damage, theft, third party property damage, windscreen claims, etc. There is no
evidence and little suggestion that non-Pl claims are increasing or decreasing in volume or
value.

7.2 Personal Injury Claim Resolution Channels

Personal injury claims are now resolved in one of three ways — through PIAB, through direct
settlements or through the Courts. This chapter seeks to understand trends in relation to
these channels with a view to determining their impact or otherwise on insurance premium
increases in recent years.

Unlike certain other jurisdictions, Ireland operates a fault-based (tort) system in relation to PI
claims. Section 7.4 of this chapter provides an overview of other international models for
handling Pl claims. The underpinning legislation/constitutional framework is that the victim
of an accident caused by the negligence of others is entitled to be compensated by the party
deemed to be liable for the accident. Compensation takes the form of general damages which
is pecuniary compensation for pain and suffering and special damages which is pecuniary
compensation for loss of earnings, treatment costs, etc. Levels of general damages are not
defined in legislation but are determined ultimately by the judiciary. Although few claims
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overall are actually determined by the judiciary, they influence the levels of compensation
throughout the system.

The right of damages in compensation for personal injury is seen as part of the right to litigate
and is also associated with constitutional property rights and the right of access to the Courts.
Under Article 34 of the Constitution, justice is usually administered in public, in Courts
established by law by judges appointed in accordance with the Constitution. The District and
Circuit Courts deal with Pl cases up to a defined financial jurisdiction and have their
jurisdiction defined by Statute. The High Court is a court of first instance with full original
jurisdiction. Full original jurisdiction and power to determine imply clearly that, whatever
limitations may be imposed by law as regards the jurisdiction of the Circuit or District Courts,
the determination of compensation levels by the High Court cannot be regulated by
legislation and determinations of the Court may only be changed, as appropriate, by a Court
to which an appeal lies from the High Court (i.e. the Court of Appeal or, in certain instances
as provided for in the Constitution, where an appeal from the High Court is heard directly by
the Supreme Court).

The Book of Quantum is a guide to prevailing levels of compensation in Ireland. These levels
differ from other jurisdictions as outlined in Section 7.4. The Book, which was revised in 2016,
is a set of guidelines reflecting what prevailing levels of damages are for various types of injury
based on what has actually been paid out in the Courts, by the State Claims Agency, in direct
settlements by the insurance sector, or awarded by PIAB. The Book is used by PIAB in
assessing Pl claims so that awards reflect what is likely to be achieved through litigation but
at a much lower cost of delivery. This model was developed to reduce the cost of settling a
claim for all parties with the savings ultimately benefitting the consumer.

7.3 Personal Injuries Assessment Board (PIAB)

Prior to the establishment of the PIAB in 2004, the usual method for resolving all PI claims
was by way of initiating legal proceedings in the Courts. A smaller but indeterminate number
of cases were settled directly between motor insurer and claimant or between employer and
claimant. Approximately 30,000 — 35,000 cases involved the issuing of proceedings yet less
than 10% resulted in a hearing with many settling “on the steps” of the court.

Because of the prevalence of solicitors and barristers in a high percentage of cases along with
the use of many, often competing, medical or other third party specialist reports, there was
a very high delivery or processing cost on top of compensation payments. Delivery costs were
estimated by the Motor Insurance Advisory Board to be 46% of the compensation paid and
were considered to be a significant driver of overall claims costs, in turn contributing
significantly to insurance premium costs. Data examined in more detail in Chapter 8 suggests
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that delivery costs for cases settled outside the PIAB continue to be over 40% of
compensation costs.

The PIAB was established in 2004 with the aim of removing many cases from unnecessary
litigation. Best estimates or forecasts at the time were that up to two-thirds of cases would
be removed from unnecessary litigation. However, litigation might be the appropriate forum
where liability was in dispute.

The PIAB operates an administrative paper-based process and assesses damages on the same
basis as the Courts do, i.e. in accordance with the laws of tort. Effectively, this means that
the PIAB assesses amounts for General Damages (amounts for pain & suffering), and Special
Damages (amount for financial loss such as wage loss, medical treatment costs or out of
pocket expenses).

An intending applicant must make their claim through the PIAB unless they settle their case
directly with the other party. An application consists of the application form itself, a report
from the accident victim’s treating doctor and a small fee. When the PIAB receives the papers,
it passes them to the person against whom the claim is being made, called the respondent,
or usually their insurer. If the respondent consents to the PIAB assessing the case, they pay
a fee (currently €600) to the PIAB, who then assess the case. If they don’t consent, the PIAB
issues an authorisation (section 14 of the Personal Injuries Assessment Board Act 2003) which
permits the claimant to proceed down the litigation route.

In assessing cases, the PIAB usually requires the claimant to attend an independent medical
practitioner for an up-to-date medical and final prognosis. Within a legislatively defined time
period (usually 9 months), the PIAB’s assessors make an award and issue it to both parties. If
the award is accepted by both parties, an Order to Pay is issued against the respondent who
then pays the compensation to the claimant. If either party reject the award, then the PIAB
issues an authorisation to the claimant (section 32 of the Personal Injuries Assessment Board
Act 2003). Under the legislation either party can reject a PIAB award. Award acceptance is
not compulsory as this would deny a person’s constitutional right of access to justice which is
delivered by the Courts.

The introduction of the PIAB facilitated a move away from an adversarial way of resolving PI
cases to a non-adversarial approach. This has resulted in a scenario whereby a significant
number of settlements are made directly between parties (some commentators suggest as
high as 60% - 70% of all cases) but there is no publicly available data as to the outcome of
these cases. In the absence of full transparency of data for PI claims, it is difficult to have a
comprehensive understanding of the entire claims environment. The national claims
information database recommended in the previous chapter speaks to these concerns.

PI claimants cannot issue legal proceedings without receiving an authorisation from the PIAB.
These generally fall into three categories — cases where respondents/insurers have not given
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their consent to the PIAB to assess the case (approximately 7,000 p/a or 20%), cases where
either party reject an assessment made by the PIAB (approximately 5,000 p/a or 15%), or
cases that are released under section 17 of the Personal Injuries Assessment Board Act 2003
(approximately 9,000 cases p/a or 27%) as they are cases which are not appropriate for
assessment by the PIAB, e.g. wholly psychological cases, cases involving abuse, complex cases
with pre-existing injuries, etc. While the PIAB can report on the number of authorisations it
issues annually, it is not known what happens to these cases — whether they go to litigation,
whether they are settled or whether the cases do not proceed further.

The PIAB makes awards in about 12,000 cases annually with about 60% (approximately 7,200)
of claimants accepting them. The acceptance rate has remained broadly consistent in recent
years. These cases are dealt with speedily and at low cost — current delivery cost is
approximately 6.5% of the value of the compensation and this is mainly comprised of the fees
paid by the claimant and respondent and the costs of the medical reports required to assess
the case. We understand that over 90% of claimants still choose to engage legal
representation. We do not know the amount of the PIAB settlement which the claimants use
to pay for that legal representation.

In making its awards, the PIAB uses the Book of Quantum which is a guide to general damages
levels for various types of injury based on impact and severity. Under the Civil Liability and
Courts Act 2004, the judiciary are required to have regard to the Book in assessing damages.

7.4 Overall claims costs in relation to motor personal injury

Some stakeholders have suggested that the cost of Pl claims is a contributing factor to
increasing premiums. These costs predominantly have three aspects — frequency, average
compensation amount, and delivery costs — which apply across the three settlement
channels: Court awards, PIAB awards, Direct Settlements.

Frequency relates to the number of Pl claims made per policy which ultimately result in a
compensation payment. Average compensation amount is the total compensation paid out
divided by the number of relevant claims and includes general damages and special damages.
Delivery costs relate to the third party costs involved in bringing a claim to resolution and may
include legal or other litigation costs (medical, actuarial, engineers’ reports), or the PIAB fee
where relevant. Delivery costs are explored in more detail in Chapter 8.

Claim details in relation to direct settlements between insurers and claimants are not publicly
available. Some commentators estimate that direct settlements comprise 60%-70% of all
cases thus this represents a significant data gap. Following a letter from Minister of State
Murphy in November 2016 outlining the challenges this data gap presented in facilitating
policy analysis, Insurance Ireland provided the Working Group with aggregate data that allows
for high-level analysis of the motor Pl claims environment. The data, which does not include
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claims incurred, is limited to the years 2013 to 2015 as this is the period associated with
significant increases in the cost of insurance premiums.

Chart 1 — Motor personal injury claims recorded 2013-2015

Insurance Ireland
Year PIAB 02
members
2013 18,877 20,006
2014 18,994 21,001
2015 19,812 19,677

Chart 2 — Motor personal injury claims settled 2013-2015

Non-PIAB
Year PIAB

Sample®?
2013 4,841 11,379
2014 5,556 12,829
2015 5,011 12,503

Chart 3 — Average value of Motor Compensation & Claims 2013 - 2015

Non-PIAB
Year PIAB award Non-PIAB Sample -\
Sample (Claim)
2013 €20,979 €22,383 €33,290
2014 €20,897 €21,355 €30,522
2015 €21,487 €23,412 €33,764

42 Based on returns from companies representing 99% of the motor insurance market as comprised of Insurance
Ireland members only and based on 2015 gross written premiums term.

43 Based on returns from companies representing 78% of the motor insurance market as comprised of Insurance
Ireland members only and based on 2015 gross written premiums term.

4 Derived from data received from Insurance Ireland, includes claimants’ legal costs, insurers’ legal costs and
other costs (e.g. medical fees, engineer reports, etc.).
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Chart 4 — Total Cost of Motor Personal Injury Claims Settled*

Year Compensation | Other Total

2013 €254.7m €124.1m €378.8m
2014 €274.0m €117.6m €391.6m
2015 €292.7m €129.4m €422.2m

In relation to the frequency of claims, Chart 1 suggests that the volume of overall motor PI
claims reported is relatively stable since 2013. An increase in the number of recorded motor
PI claims may have been expected in the context of more vehicles on the road and more
kilometres being travelled in line with economic growth.

Settled motor Pl claims are outlined in Chart 2. Settled claims in a given year may be related
to accidents that occurred several years ago which explains why the figures in Chart 2 differ
from Chart 1. Claims settlements through the PIAB increased by 3.5% over this time period.
Claims settlements for a representative sample of companies increased by 9.9% over the
same period — however these data may be skewed by shifting volumes of business between
companies.

Chart 3 represents the average value of compensation received by a claimant on the
completion of their settlement. The average value of compensation received by a motor
injury claimant who settled outside the PIAB process was €23,412 in 2015 which is an increase
of 4.6% relative to 2013. When ancillary costs such as claimant legal fees, insurer legal fees
and other costs (e.g. medical fees, engineer reports, etc.) are taken into account, the average
cost of aclaim in 2015 settled outside the PIAB process was €33,764, representing an increase
of 1.4% relative to 2013. The average value of compensation received by a motor injury
claimant who settled within the PIAB process was €21,487 in 2015 which is an increase of
2.4% relative to 2013.

Chart 4 illustrates that total compensation received by claimants for motor injury claims
settled between 2013 and 2015 increased by 15% over this period. The total payment by the
insurers included in this sample (representing 78% of Insurance Ireland members’ premiums
in 2015) increased by 11% over the same time period. Delivery costs (legal fees, etc.)
increased by 4% over this period. These movements could be adversely influenced by these
companies growing or shrinking market share over this time period.

45 Based on returns from companies representing 78% of the motor insurance market as comprised of Insurance
Ireland members only and based on 2015 gross written premiums term.
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The analysis above is based on settled or paid claims. As noted elsewhere in this Report, an
insurer may take a premium at X date, and a claim may arise in the period X+1 year. However,
the settlement of that claim may not occur for some years after. Therefore, analysing settled
or paid claims only does not provide a correct picture of the evolution of claims costs. Claims
costs includes both claims paid as well as an insurance company’s best estimates of the final
costs of claims incurred but not yet settled. Insurance companies are also required to make
estimates of incurred but not yet reported claims; essentially, claims which have occurred in
a particular time period but which have not yet been notified to the insurer. The picture that
emerges from claims incurred can be significantly different. For instance, latest data from the
Central Bank of Ireland Insurance Statistics shows claims paid gross in 2015 (per Table 22) are
up 2.8% from 2014, whereas claims incurred have increased by 19% to €1,293m*. Further,
such aggregate annual data on claims are limited in understanding the evolution of claims
costs. A fuller understanding would require claims paid and incurred data to be augmented
with data on settlement rates, policy counts, and disaggregated by an accident year basis to
be more fully informative.

7.4.1 Court data

There are limited details available from the Courts Service relating to overall Pl claims
received annually (including motor, EL, PL and medical negligence), and total amounts paid in
each of the courts. There is no public information about delivery costs.

Assessing trends in the total value of awards determined in the Courts may be of limited use
in understanding developments in the claims environment. Data provided by the Courts
Service suggests that the total value of Court Pl awards, excluding medical negligence cases,
in 2015 was €129m. Therefore, Courts data represents a relatively small portion of the overall
Pl claims market and is likely to involve less routine cases than those that can be settled at an
earlier stage. As outlined in Section 7.2, although few cases are actually determined by the
judiciary, they influence the levels of compensation throughout the system.

It has been suggested by various stakeholders that some recent legislative changes are having
an inflationary impact on claims. These assertions are examined in detail in Chapter 8.

46 Central Bank of Ireland, Insurance Statistics 2015,
http://www.centralbank.ie/publications/Documents/Insurance%20Statistics%202015.pdf.
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7.4.2 Conclusions

All stakeholders recognise that there is limited data available to facilitate a comprehensive
examination of the motor PI claims environment. Improving access to this type of data is a
key recommendation of the Working Group, as has been discussed in Chapter 6. However,
from data provided by Insurance Ireland representing 78% of its members’ market premiums
in 2015 and by the PIAB, there are a number of tentative conclusions that can be made.

The data set out above suggests that frequency of reported claims was relatively stable
between 2013 and 2015. The data also suggests the number of motor PI claims settled
increased by 10% over the same period while average compensation awarded to a claimant
increased by 5%.

In the context of an increase of 3.5% in vehicles on the road during the period 2013 to 2015,
the data suggests that the change in settled claims experience between 2013 and 2015 has
had a moderate impact on recent premium increases.

The costs data referred to above focuses on claims settled in a three-year period. It does not
reflect the claims cycle, claims incurred or expected (IBNR) and associated reserving against
these claims. As explained in Section 2.6, insurance premiums are driven by the costs
insurance companies incur in setting aside reserves to ensure that they are in a position to
fund claims they expect to pay but which have not yet been settled.

The impact that other factors may have made in influencing premium prices in recent years
are examined in other parts of the report, particularly Chapters 2, 3 and 8.

7.5 Other jurisdictions— alternative models, compensation levels, research on
injuries

In the current debate on rising insurance costs, many commentators have referred to the
experience in other jurisdictions. It has been queried whether whiplash claims are as
prevalent in other jurisdictions; whether compensation levels are higher in Ireland than
elsewhere; and whether it is possible to introduce alternative compensation systems (e.g.
care not cash) for accident victims in Ireland. There is already information, albeit historical,
available from the Second Report of the Special Working Group on Compensation
(Department of Enterprise, Trade & Employment, 2000), and the two Motor Insurance
Advisory Board reports, which look at comparative models. The Working Group (sub group
on claims costs) conducted additional research based on web-based research, teleconference
calls with UK Ministry of Justice officials and European reinsurers who have researched the
area in the past, and providers of systems to state bodies in other jurisdictions, including New
Zealand, Australia and the USA.
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In terms of models of addressing accidents, there are a variety of systems in place
internationally, such as:

e Ireland and the UK which are based on fault/tort principles,

e New Zealand which is based on a no fault system where the state pays compensation
and/or the cost of rehabilitation and the public pay for this system through taxes etc., and

e Various hybrid models involving some levels of compensation & social security
intervention.

Some of these models are quite complex and they need to be considered in a wider context
than just focusing on compensation for accident victims. As well as impacting on insurance
premiums, they may impact on personal taxation, social security contributions, etc. These
models also need to be considered in terms of existing constitutions, national legislation and
European legislation, e.g. the requirements of EU Motor Insurance Directives in terms of an
individual’s right to monetary compensation.

Internationally, there have also been attempts to provide a care rather than cash basis in
some jurisdictions, e.g. in certain USA states. Initial research again shows a complexity to
these systems with many benefits and drawbacks. For example, the UK was considering a
mandatory care not cash arrangement for certain accident victims but such an arrangement
is now being considered in terms of the legislative hindrances to its establishment, the
appropriateness of the system for certain type of injuries, and trends from other jurisdictions
which indicates that there may not be the potential cost savings that may have been
anticipated.

Research by the group shows that in certain jurisdictions, such as the UK, there is considerably
more data available in relation to the PI claims environment. Any meaningful comparison of
jurisdictions would necessitate greater availability of data and transparency regarding the
Irish Pl claims environment.

European studies have been conducted in the past which focus on the various types of
systems in Europe, the nature of claims in certain countries (e.g. data indicates a lower
prevalence of whiplash claims in France as against many other European countries), the
incidence of Pl claims as against non-Pl motor claims (the UK would appear to have a higher
incidence of Pl claims as against certain other European countries). Some studies have also
been carried out in relation to comparing damages levels in various European countries.
Many commentators have consistently said that the levels of damages in Ireland for certain
types of injury (e.g. whiplash cases) greatly exceed that of the UK, Spain, etc. While this is
likely to be true, it also likely to have always been the case and therefore cannot have been a
major contributor to the recent increase in premiums. However, reviewing the level of
awards may be one way of reducing the cost of claims/insurance.
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Some level of comparison can be made between levels of damage in Ireland and
England/Wales based on the respective versions of the Book of Quantum. At a cursory level,
this indicates that less severe injuries in Ireland tend to attract higher levels of damages but
that does not tend to be the case as the severity of injury increases. Some industry
commentators have suggested that whiplash injuries account for approximately 80% of all PI
claimsin Ireland. It has also been suggested that compensation levels related to whiplash are
significantly higher in Ireland than in other jurisdictions.

Finally, in any international comparison of damages, account must be taken of other factors
such as the prevailing level of social security intervention by the state as well as the nature of
the health service in terms of rehabilitation options, etc.

The Working Group has also conducted some research in relation to how injuries are “graded”
or assessed internationally. For example, in Canada the Quebec Task Force report provided
an objective basis for diagnosing whiplash. Severity scales are used in other jurisdictions such
as Germany and many countries use predictable damage tables such as Sweden, Norway and
Spain. In France medical practitioners who are diagnosing whiplash must have specific
qualifications and be trained in bodily injury diagnosis.

Undoubtedly, there is much to be gained by looking at other European and international
systems in considering what is appropriate in an Irish context which would respect the rights
of all parties. In the context of the work of the sub group on claims, the main conclusion to
be drawn is that a more detailed and complex analysis needs to be carried out to lead to a
greater understanding of whether changes to the existing system are required. The
timeframe allowed for the Working Group does not facilitate this complete analysis. It is
therefore recommended that a Personal Injury Commission is established to look at these
issues in greater detail with a view to proposing further measures that can help reduce the
cost of claims.
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7.6 Recommendations
Recommendation 14

Establish a Personal Injuries Commission

This chapter has highlighted the complexity in assessing the personal injury resolution
framework in Ireland. Section 7.2 details how the level of awards for personal injuries is
ultimately determined by the Courts. Precedents set by the Courts are followed by the PIAB
and the insurance sector.

It is acknowledged that soft tissue injuries (e.g. whiplash) account for a large proportion of
claims. The severity of these types of injuries is very difficult to diagnose. Other jurisdictions
have established specific qualifications for medical professionals in this area of expertise to
facilitate more detailed grading of injuries. Approaches that clearly link the diagnosis,
treatment, prognosis and the award of damages should be examined. Such systems require
a consistent approach in the classification and reporting of such injuries. Itis noted that some
jurisdictions use a national panel of trained and accredited medical advisors.

Systems that utilise a scale or rating for soft tissue injuries should be examined. A number of
countries use scales/tables to determine quantum in personal injury cases, Spain and Sweden
being two examples. Spain has a system of tables. Sweden has adapted the use of the
classification system introduced in 1995 by the Quebec Task Force. The Whiplash Associated
Disorder (WAD) is classified as 0-4. In Sweden they adapted the 0 to 4 grades system in the
context of Soft Tissue injuries and focused on the 1-3 grades.

While the Working Group has engaged in a preliminary analysis of other possible options used
in other jurisdictions that could augment the current system, it is recommended that a
Personal Injuries Commission be established to investigate some of these issues further. The
Commission should investigate other models internationally but focus on those applying to
common law jurisdictions.

To ensure appropriate expertise is available to the Commission, it is recommended that it
have representatives from the medical profession, the legal profession, the insurance sector
and Government. Itis recommended that an independent chair is appointed to facilitate the
deliberations. The Commission should be supported by a secretariat within the Department
of Jobs, Enterprise and Innovation. The Commission should meet at regular intervals and
should have the ability to engage external expertise and invite relevant parties to meetings.
A draft phased work programme is outlined below. The Commission may also look at other
relevant areas.
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Phase One (report due by Q4 2017)
In respect of other relevant jurisdictions, particularly in Europe:

e Complete a comprehensive data gathering exercise to assess systems for handling
personal injury claims, particularly soft tissue (whiplash) claims focusing on causes,
frequency/incidence, diagnosis, treatment and appropriate compensation level;

e Report on systems where detailed grading of minor personal injuries is in operation;

e Assess the potential for medical professionals to prepare injury claim reports on a
percentage disability basis with 100% being the maximum severity case;

e Assess the potential for a national medical panel of trained and accredited medical
specialists for completion of reports with a timely medical assessment of the extent and
impact of the injury and include a standardisation of reporting methods by assessing
specialists;

e Investigate the potential for the establishment of a panel of medical experts for use in
Court.

A summary report should be made to the Minister of State which will:

e Make recommendations as to the possible development of such practices in Ireland;
e Indicate the timeframe for, benefits of, and risk associated with the implementation of
the above recommendations.

Phase Two (report due end Q1 2018)

e Establish a high-level benchmarking of international awards for personal injury claims
with domestic ones as referred to in the Book of Quantum;

e Analyse and report on international compensation levels and compensation mechanisms;

e Analyse and report on alternative compensation and resolution models internationally,
focusing on common law systems while taking account of social welfare, healthcare and
related factors associated with each jurisdiction;

e Report on “care not cash” models and variations in place internationally.

A summary report should be made to the Minister of State which will:

e Assess the various systems in place and indicate the feasibility or otherwise for the
possible development of such systems in Ireland;

e Indicate the timeframe for, benefits of, and risk associated with the implementation of
the above recommendations.
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Phase Three (report due end Q2 2018)

The Third report from the Commission with a list of recommendations and timelines should
be delivered in Q2 2018.

Action . . . .
. Action Point Deadline Relevant Bodies Lead/Owner
Point No.
30 Establl'sh'a Personal Injuries Q1 2017
Commission (PIC)
i i D t tof)
PIC to |nvezt|g§te and make . eréi;eTer?seoanzbS, Department of
31 recom.mgn .at.lons on .processes in Q4 2017 p Jobs, Enterprise
other jurisdictions which could Innovation, PIAB, .
. - and Innovation
enhance the claims process in Ireland Department of
PIC to benchmark international PI Justice and Equality
32 awards with thosg in Ireland and. Q1 2018
report on alternative compensation
and resolution models
33 PIC to deliver their third report Q2 2018
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CHAPTER 8 - REDUCING THE COSTS IN THE CLAIMS PROCESSES

8.1 Introduction

This chapter seeks to provide an understanding of the costs in the Pl claims process. The costs
of the claims process have been highlighted by many commentators as being a key reason for
the increase in the cost of insurance premiums.

The chapter examines the data available to the Working Group in relation to the costs
associated with Pl compensation such as legal costs and non-legal costs (which are sometimes
categorised in legal costs, e.g. engineers’ reports and medical reports), and will also identify
recent changesin the Pl legal environment that may impact on claim costs such as the changes
in the court jurisdictional limits, the setting of the discount rate in Pl lump sum awards and
the introduction of periodic payment orders. These areas have been referred to as requiring
additional reserves as they are impacting on, or will impact on, the future cost of claims. The
chapter will also set out recent legislative developments which should provide greater
transparency in determining legal costs.

8.2 Legal Costs

According to the Central Bank of Ireland Insurance Statistics 2015, the overall cost of motor
insurance claims in Ireland for 2015 was €1.1bn and income from premiums was €1.3bn.

It has been stated by some stakeholders that legal costs are a significant factor in the rising
cost of motor insurance claims. However, there is no statistical basis for the measurement of
legal costs either in the economy in general or in relation to the legal costs associated with
motor insurance. The Courts do not record legal costs.

As outlined in Chapter 7, before the PIAB was established, a claimant who had suffered a PI
had no alternative but to pursue their claim through the litigation system which involves legal
costs thus adding to the cost of a claim. Today, the PIAB’s non-adversarial model delivers
settlements to claimants without the need for litigation in a significant proportion of cases.
As outlined in Section 7.3, claimants can deal directly with the PIAB or they may ask a third
party, including solicitors, to submit the claim on their behalf at their own cost. However, in
limited circumstances the PIAB allows for legal costs reasonably and necessarily incurred
under section 44 of the Personal Injuries Assessment Board Act 2003, for example in cases
involving minors, fatalities and identity of respondent issues, i.e. in cases where due to the
circumstances of the accident it may not be obvious or apparent as to who might be at fault.
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The total amount of legal fees allowed by the PIAB in assessments is approximately €1.5m per
annum.

Chart 1 — Delivery Costs

Year Non-PIAB*” | PIAB*®
2013 48.7% 7.6%
2014 43.0% 6.7%
2015 44.2% 6.5%

Chart 1 illustrates the cost differences (excluding awards) between claims settled through the
PIAB and claims settled outside of the PIAB model from data provided by a representative
sample of Insurance Ireland members. Costs related to claimant legal fees, insurers’ own legal
fees and other costs (e.g. engineer reports, medical fees, actuarial reports, etc. - referred to
in the aggregate as ‘delivery costs’) result in a differential of 40% when compared to the cost
of settling claims within the PIAB where delivery costs are stable at around 6.5%. Some
difference would be expected given that the PIAB does not settle claims where liability is
contested nor does it handle certain categories of complex cases. However, the differential
in delivery costs between the settlement channels demonstrates the efficiency to all parties
of using the PIAB model where possible when an early settlement has not been reached.
Recommendations are made at the end of this chapter to encourage higher rates of
settlement through the PIAB process, thus taking costs out of the system.

Outside of the PIAB process, legal costs will typically arise in a number of instances:

e The legal costs (including litigation where the matter goes to court) of the insurance
companies themselves in respect of their handling of claims.

e Thelegal costs (including litigation where the matter goes to court) of the plaintiff injured
party.

e Where a plaintiff is successful in his/her case, under the ‘costs follow the event’ rule, the
insurance company will pay their own and the plaintiff’s legal costs. Where the insurance
company settle a case (i.e. other than in circumstances where an award is recommended
by the PIAB and accepted), there will inevitably be a sum paid over to cover the plaintiff’s
legal costs as part of the settlement.

47 Derived from data received from Insurance Ireland representing 78% of the motor insurance market as
comprised of Insurance Ireland members only and based on 2015 gross written premiums term, includes
claimants’ legal costs, insurers’ legal costs and other costs (e.g. medical fees, engineer reports, etc.).

48 PIAB, Annual Reports, http://www.injuriesboard.ie/eng/News-Information/Annual-Reports-Archive/.
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As outlined in Chapter 7, Insurance Ireland supplied the Working Group with certain data on

motor Pl claims including data on legal costs and other costs (medical reports, actuarial

reports, engineers’ reports, etc.). Charts 2 and 3 below set out data on these costs for 2013,

2014 and 2015.

As noted previously, the data is based on returns from companies

representing 78% of the motor insurance market as comprised of Insurance Ireland members

only and based on 2015 gross written premium terms.

Chart 2 — Total Compensation paid and total costs for 2013-2015

Year | Legal Costs | Legal Costs | Other costs Total Cost of | Total Claim
Claimant Own Compensation Cost
2013 | €66.0m €37.6m €20.5m €254.7m €378.8m
2014 | €69.5m €25.6m €22.5m €274.0m €391.6m
2015 | €74.2m €27.8m €27.5m €292.7m €422.2m
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Chart 3 — Breakdown of legal and other costs in the various settlement channels as a % of
the total compensation paid 2013-2015

Year Claims settled Pre | Claims settled | Claims settled Post

PIAB process during PIAB process | PIAB and including
Court Award

2013

Legal Costs Claimant | 0.83% 0.58% 24.5%

Legal Costs Insurers | 0.24% 0.03% 14.48%

Other Costs 0.92% 0.19% 6.91%

Total 1.99% 0.80% 45.89%

2014

Legal Costs Claimant | 0.93% 0.67% 23.7%

Legal Costs Insurers | 0.26% 0.04% 9.03%

Other Costs 1.06% 0.23% 6.91%

Total 2.25% 0.94% 39.64%

2015

Legal Costs Claimant | 1.0% 0.57% 23.75%

Legal Costs Insurers | 0.31% 0.03% 9.14%

Other Costs 1.42% 0.27% 7.69%

Total 2.73% 0.87% 40.58%

Chart 2 illustrates that aggregate claimant legal costs and other costs (medical reports,
actuarial reports, engineers’ reports, etc.) increased by 12% and 34% respectively between
2013 and 2015. Offsetting this to a large degree was a 26% reduction in the legal costs of
insurers. Taken as a whole, delivery costs for claims settled directly by the sample of
Insurance Ireland members provided increased by 4.3% between 2013 and 2015. Given the
significant variation in the trends observed with these costs, the Working Group recommends
a further examination of the effect legal costs have on Pl settlements.

Chart 3 illustrates the allocation of costs in the various settlement channels. The data clearly
shows that the vast majority of costs (i.e. over 90%) are incurred in cases that are settled after
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the PIAB process and including court awards. The data suggests that if more cases can be
encouraged to settle at an earlier stage in the process, then ancillary costs can be reduced. A
number of the Working Group’s recommendations attempt to encourage earlier settlements.

8.3 Recent Legislative Developments

Legal costs in Ireland have been consistently highlighted as an area in need of reform,
particularly in relation to their transparency. Key reforms are outlined in this section which
may have a positive impact on legal costs in the Pl claims environment.

The Legal Services Regulation Act 2015 (the 2015 Act) makes extensive provision in Part 10
for a new and enhanced legal costs regime. It will bring greater transparency as to how legal
costs are charged along with a better balance between the interests of legal practitioners and
those of their clients.

The approach of that Act is to impose higher transparency obligations on legal practitioners
that better meet the interests of all consumers of their services. It also brings transparency
to the various parameters of legal costs that have been hidden historically in Rules of Court;
Practice Directions; jurisprudence, etc. The new legal costs transparency obligations will
apply to both solicitors and barristers in their charging of costs for their services to clients. All
legal practitioners will be obliged, under the provisions of the 2015 Act, to provide more
detailed information about legal costs from the outset of their dealings with clients. This will
be in the form of a Notice, written in clear language, which must be provided when a legal
practitioner takes instructions. The Notice must, inter alia, disclose the costs that are involved
or, where this is not known, the basis upon which such costs are to be calculated. A cooling-
off period is provided for the consideration of costs by the client.

When there are any significant developments in a case which give rise to further costs, the
client must be duly updated and given the option of whether or not to proceed with
proceedings. In addition, the Act sets out that it will not be permissible for legal practitioners
to set fees as a specified percentage or proportion of damages payable to a client from
contentious business and that it will no longer be permissible for barristers to charge junior
counsel fees as a specified percentage or proportion of Senior Counsel fees. An aggrieved
client will also have the option of applying for the adjudication of disputed legal costs by the
reformed and modernised Office of the Legal Costs Adjudicators, which is currently known as
the Taxing Masters’ Office.

The Legal Services Regulation Act completely overhauls and replaces the existing Office of the
Taxing Master with a new Office of the Legal Costs Adjudicators and sets out, for the first time
in legislation, a series of Legal Costs Principles. There will also be a publicly accessible Register
of Determinations which will disclose the outcomes and reasons for decisions made by the
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Legal Costs Adjudicators. The Act will also introduce a system for processing complaints about
excessive costs weighted towards the less costly option of informal resolution. This is
important because opting for formal adjudication of disputed legal costs can be prohibitive
from a cost point of view — this circumvents that disincentive.

Part 15 of the 2015 Act provides for the roll-out of Pre-Action Protocols in medical negligence
cases which it is then intended to apply to other areas of litigation.

The Act also sets out a clear path to early start-up of new Legal Partnerships business models
involving barrister/barrister partnerships and barrister/solicitor partnerships, which will allow
for such partnerships to open for business in competition with the more traditional lawyer
structures. It also contains measures and a process to provide for new Multi-Disciplinary
Partnership business models in which legal practitioners and other service providers will be
able to combine into single service delivery organisations.

8.4 Other issues impacting on Costs

It has been widely reported that a number of changes taking place within the claims
environment are resulting in heightened levels of uncertainty in that environment. This
uncertainty is reflected in reserving practices which in turn are increasing the cost of
insurance. These include:

- The ongoing legal proceedings (at time of writing) in relation to the failure of Setanta
Insurance is a concern to insurers because of the uncertainty over the compensation
arrangements for claimants.

- Changes to the jurisdictional limits of the Circuit and District Courts in personal injury
cases since 2014. Some stakeholders have stated that this will inflate claims costs.

- The discount rate: a recent court case has reduced the discount rate and this has
implications for reserve setting to meet future costs of catastrophic claims.

- Proposals to introduce Periodic Payment Orders (PPOs): industry claims that it is
uncertain of the implications for the appropriate reserve-setting and future pricing.

8.4.1 Failure of Setanta Insurance®

The placing into liquidation and subsequent failure of Setanta Insurance in 2014 highlighted
weaknesses with the current insurance compensation framework in Ireland. An issue arose
as to which fund or scheme is liable to cover the Setanta claims (the Insurance Compensation

49 Setanta Insurance Company Limited was authorised by the Malta Financial Services Authority and operated in
Ireland on a Freedom of Services basis.
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Fund (ICF) or the Motor Insurers’ Bureau of Ireland (MIBI))*°. Legal proceedings commenced
in April 2015 between the Law Society of Ireland and the MIBI. In September 2015, the High
Court ruled that the MIBI was liable for the claims in respect of Setanta Insurance. The MIBI
subsequently appealed this decision and in January 2016, the Court of Appeal upheld the High
Court judgement. The MIBI appealed that decision to the Supreme Court in October 2016
and judgment has been reserved.

In December 2015, the motor insurance industry made representations on the matter to both
the Minister for Finance and the Minister for Transport, Tourism and Sport. In January 2016,
a Joint Working Group was established to review the motor insurance compensation
framework in Ireland. InJune 2016, they issued their report, which sets out the Joint Working
Group’s assessment of the issues and makes recommendations to provide certainty regarding
the compensation framework in Ireland. In order to implement the recommendations,
primary legislation will be required. The process for doing this has been commenced with a
view to having heads of a Bill approved by Government in Quarter 2 of 2017. It should also
be noted that concerns of the insurance industry in relation to the uncertainty of their
exposure as a result of the outcome of the Joint Working Group’s report, and their proposal
of the establishment of an ex-ante fund to address this uncertainty is being considered.

8.4.2 Impact of Jurisdictional Changes

The Courts and Civil Law (Miscellaneous Provisions) Act 2013 introduced changes to the
monetary jurisdiction of the Circuit and District Courts, which had remained unchanged since
1991. These changes are outlined in Chart 4. The intention was that the changes would result
in a substantial amount of court litigation previously dealt with at Circuit Court level initiated
on or after the 3 February 2014 being dealt with in the District Court and such litigation which
up to then had to come before the High Court being dealt with in the Circuit Court. It was
also considered that the changes would ultimately lead to reduced legal costs for individuals
and companies involved in litigation, the intention being that parties involved in legal conflict
do not incur more legal costs than are necessary in circumstances in which they have to resort
to litigation.

Chart 4 - Current jurisdictional limits which came into effect in 2014

Court 1991 Limits 2014 Limits
District €6,384 €15,000
Circuit €38,092 €75,000
Circuit (personal injury only) €60,000

50 Details on the relevant authorities for Motor Insurance Compensation in Ireland are set out in Appendix 6.
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As part of the consultation process underpinning this report, the Courts Service informed the
Working Group that they are of the view that very few, if any, cases at Circuit Court level had
progressed to court award stage yet under the new limits regime. Therefore, it would be too
early to review the impact of the new limits on Pl award levels. While insurance companies
may have taken a decision that they are obliged to reserve for likely higher award levels on
the basis of the new jurisdictional limits, there is no empirical evidence available yet to
underpin this perception.

Chart 5 below illustrates the numbers of new Pl cases issued in the Courts from 2010 to 2015
as extracted from the Courts Service Annual Reports 2010-2015. It should be noted that these
data include Employer Liability, Public Liability, Motor Liability and Medical Negligence cases.

Chart 5 — New Personal Injury cases per year issued in the High Court, Circuit Court and District Court
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It highlights an underlying growth in the overall number of cases issued across the three court
jurisdictions. The trend is interrupted only by one small decrease in numbers (caused by a
26% drop in High Court cases issued between 2013 and 2014).

The graph also clearly illustrates the changes which took place between 2013 and 2014 (the
new jurisdictional limits came into force in February 2014). At that point there was a
significant drop in cases issued at High Court level and a corresponding increase in cases
issued at Circuit Court level, together with the entrance of the District Court with 864 cases.

While little or none of the High Court and/or Circuit Court cases issued in 2014 would have
progressed to court award stage by now, it is clear that there were significant changes in case
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issuing behaviour by plaintiffs and their legal advisors in 2014, the year when the jurisdictional
changes were made. It is also clear that, while the overall number of cases issued continues
to rise, the effects, in terms of reducing High Court cases and increasing those in the Circuit
Court and District Court, which was one of the key stated intended effects of the jurisdictional
changes, have been positive. In this regard, 56% of all personal injury cases in 2015 were
issued in the Circuit Court and 38% in the High Court, as compared with 47% and 53%
respectively in 2013.

Circuit Court cases will attract only Circuit Court legal costs, which are lower than High Court
costs and this shift from a majority of cases issued at High Court level to a majority issued at
Circuit Court level, if it continues, should lead to a reduction overall in legal costs for litigation
of personal injury cases before the Courts.

However, jurisdictional limits have been referred to by a number of stakeholders as
influencing the increase in insurance premiums. Reflecting this concern, the Working Group
recommends reviewing the impact of the new limits on Pl claims when an appropriate
number of cases have progressed through the system under the new regime.

8.4.3 Discount Rate in Personal Injuries Cases

Under the Civil Liability and Courts Act 2004, the Minister for Justice and Equality has the
power to prescribe by regulation “the discount rate that shall apply for the purposes of the
assessment of damages in respect of future financial loss”. To date, the power has not been
exercised. Instead the rate has been set at the discretion of the Courts. The discount rate is
used in a small number of very severe Pl cases where substantial compensation is awarded.

The discount rate represents the average ‘real rate of return’ that a ‘prudential investor’ could
achieve on an award. The size of the award is ‘discounted’ by the percentage return that the
plaintiff can expect to make by investing the award. Therefore, the lower the discount rate,
the higher the award will be (since the assumption is that the lump sum will yield a low
amount of income if invested) whereas if the discount rate is higher this will reduce the
amount of a lump sum award as there is an assumption that a substantial investment income
will be available on the lump sum. Logically, the level of the discount rate becomes less critical
in respect of awards which are to be paid by periodic payment order mechanism since there
is no issue to consider as to what investment return a plaintiff may obtain into the future as
she/he will be paid the award in annual instalments over his/her lifetime. However, it should
be noted that a low discount rate may make a lump sum a more attractive option for the
plaintiff than a PPO.

The discount rate was set at 3% in 2003 in Boyne v Bus Atha Cliath [2006] IEHC 209 (2006).
However, there have been strong arguments in recent cases to reduce the rate significantly
because of the lower returns being achieved on cash and bond investments. The issue of the
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discount rate came before the High Court in the Gill Russell v HSE case in October 2012, a case
involving a minor who suffered catastrophic injuries at birth.

The judgement of December 2014 determined that the discount rate then being applied was
too high as the funds would have to be invested in risk-free options which were likely to
generate returns lower than 3% per year. The Court ruled that the discount rate should be
set at 1% for future care costs (to take account of the likelihood that care costs would be
higher than inflation) and at 1.5% for other future pecuniary losses (to include future loss of
earnings). In November 2015, the Court of Appeal, case reference [2015] IECA 236
(November 5, 2015), upheld the decision of the High Court. The Court accepted the plaintiff’s
argument that his lump sum should be calculated by reference to Index Linked Government
Securities as the nearest to risk free investments as possible. The Court held that this “almost
risk free” investment strategy would give the plaintiff a ‘real rate of return’ of 1.5% on future
pecuniary losses with the exception of future care where the real rate of return was set at 1%
to take into account the extent to which wage inflation is likely to exceed the Consumer Price
Index over the lifetime of the plaintiff.

Leave has been sought to appeal the decision to the Supreme Court.

8.4.4 Periodic Payment Orders (PPOs)

In 2010, the President of the High Court established a Working Group on Medical Negligence
and Periodic Payments which included representatives of the legal profession, the insurance
industry and the State Claims Agency to examine the case for legislation to provide for
periodic payments in Pl cases.

A report of that Working Group in October 2010 recommended that legislation should be
enacted to empower the courts, as an alternative to lump sum awards of damages, to make
consensual and non-consensual PPOs to compensate injured victims in cases of catastrophic
injury where long term permanent care would be required for the costs of (a) future
treatment, (b) future care, and (c) the future provision of medical and assistive aids and
appliances. The Government agreed to examine this issue in response to the Working Group’s
recommendations and the ongoing concern of the judiciary at the inadequacy of the lump
sum system to cater properly for catastrophically injured plaintiffs requiring ongoing care and
medical treatment.

The Government decided in January 2013 that legislation should be enacted to provide for
periodic payments in cases of catastrophic injury involving State defendants. It also agreed
that the question of extending PPOs to cases involving private defendants should be
examined by the Department of Justice and Equality in cooperation with the Department of
Finance.

Cost of Insurance Working Group | Report on the Cost of Motor Insurance 111



The Department of Finance subsequently requested the State Claims Agency to commission
research into the technical aspects of this issue, particularly the need to develop mechanisms
that would provide for the financial security of payments on a long-term basis. Detailed
analysis of financial security mechanisms, indexation, variation and stepped payments was
carried out. International models and consultation with the insurance industry in Ireland was
also carried out.

A subsequent working group established by the Department of Justice and Equality
recognised that the introduction of PPOs would be of significant benefit to catastrophically
injured claimants as it would enable them to have continuity of payments to cover their care
and medical costs for the duration of their lives. The Working Group also recognised that the
introduction of PPOs would add to the liabilities of insurance companies and increase the cost
of insurance, with knock-on effects for both businesses and consumers.

It is proposed to publish the Civil Liability (Amendment) Bill 2017 in January 2017 to allow for
the introduction of PPOs, with a view to enactment during the first half of 2017.

8.5 Recommendations

The establishment of the PIAB in 2004 has successfully resulted in thousands of Pl cases being
settled at a lower delivery cost than otherwise would have been possible. This initiative has
resulted in significant savings which have ultimately benefitted the consumer. As illustrated
in Chart 1, PIAB delivery costs are approximately 6.5% whereas settlements arrived at outside
PIAB incur delivery costs of over 40%. Encouraging more claimants and respondents to settle
cases through the PIAB where possible or at an earlier stage in the process can result in further
significant cost savings in the Pl claims environment.

Measures that reduce the number of PIAB awards which are rejected and end up in litigation
will put downward pressure on claims costs. Additionally, reducing the cost of those PIAB
rejected cases that end up in litigation will similarly put downward pressure on costs. The
Working Group are putting forward a suite of recommendations that may help achieve these
objectives. Based on the evidence assessed by the Working Group, the following
recommendations are being put forward:
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Recommendations 15 — 17 Maximise PIAB process

Recommendation 15

Assess, within the current review of the PIAB legislation, cases of non-
cooperation such as non-attendance at medicals and refusal to provide
details of special damages

It is possible to reject a PIAB award and to introduce new case information when litigation
commences. The PIAB assesses cases based on the information provided — if information is
withheld, it must assess the case on what is available even if the withheld information is
introduced in subsequent litigation. This recommendation seeks to address this issue. As
illustrated by the delivery costs provided by Insurance Ireland in settling claims, litigation is a
costly way of resolving cases, with an indeterminate legal costs overhead. A rejected PIAB
award that enters litigation will lead to more costs and there is uncertainty as to what one
will be awarded in court. This matter is under active consideration by the Department of Jobs,
Enterprise and Innovation.

Action Point . . . Relevant
! ! Action Point Deadline v Lead/Owner
No. Bodies
Review cases of non-attendance at medicals and Department | Department
34 i i i Q2 2017 of Jobs of Jobs
refusal to provide details of special damages , ’
: - Enterprise Enterprise
35 Publish Heads of Bill to enhance the powers of Q2 2017 and and
PIAB Innovation Innovation

Recommendation 16

Ascertain and set out the measures necessary to implement Pre-Action
Protocols for personal injury cases

A Pre-Action Protocol (PAP) is, in essence, a document that sets out a series of procedural
requirements that are a prerequisite to the commencement of litigation. These procedural
steps, which apply to all interested parties, are generally aimed at encouraging settlement.
The PAP will assist in narrowing down the issues in dispute, which will in turn encourage
alternative dispute resolution or, even where court action still occurs, a more efficient and
cost-effective process.
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Part 15 of the Legal Services Regulation Act 2015 (the 2015 Act) now provides for the
implementation of PAPs in medical negligence cases. That Part of the 2015 Act is, therefore,
ready for immediate commencement. Part 15 provides for the introduction of these
protocols under regulations of the Minister for Justice and Equality which “shall include
requirements that must be complied with by the parties to clinical negligence actions before
such actions are brought”.

These PAPs will initially apply only to medical negligence cases. It is anticipated that they can
then be extended to other areas of litigation once road tested in the medical negligence field.
There will, of course, also be a requirement for supporting Rules of Court.

Before making the relevant regulations, the Minister for Justice and Equality is obliged, under
Part 15, to consult with the Minister for Health, the State Claims Agency and other
appropriate bodies.

In making the regulations the Minister for Justice and Equality will have regard to the
desirability of:

(a) Encouraging early resolution of allegations of possible clinical negligence,
(b) Promoting timely communication between parties,

(c) Reducing the number of clinical negligence actions brought,

(d) Facilitating early identification of issues in dispute, and

(e) Encouraging early settlement of clinical negligence actions.

PAPs are, therefore, another step that is being taken with a view to further reducing litigation
costs. This will complement the more extensive legal costs transparency measures contained
in the 2015 Act. The introduction of the protocols should also reduce the amount of clinical
negligence cases that end up having to be determined before the courts. A number of recent
judicial decisions under which clinical negligence awards have been virtually halved and these
decisions have also clarified the basis on which the original awards ought to have been made.

The intention has always been that the introduction of PAPs for medical negligence cases
would act as a pilot for their extension into other classes of action. It would seem therefore
that there should be no bar to extending them into Pl cases generally and this should be
pursued. Since the Pl sphere covers a multitude of areas, some definitional work would need
to be undertaken as regards putting order on types of actions likely to fall under a Pl heading.
While it may be that a simple legislative amendment to the existing statutory provisions
would be sufficient to extend the PAP concept to Pl actions, this would have to be looked at
very carefully in order to ensure effective dovetailing with the existence and
powers/functions of the PIAB. It is noted that PAPs for personal injuries actions are already
in place in the UK.
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Action . . . Relevant
. Action Point Deadline R Lead/Owner
Point No. Bodies
Department
Ascertain and set out the necessary measures to of Jobs Department
36 implement Pre-Action Protocols in personal injury Q32017 Enterprise of Jobs,
cases and Enterprise
. d
Innovation, an -
Innovation/
Department Department
Publish Heads of Bill to extend Pre-Action Protocols ;
37 ube = 0T BT O X ' Q42017 | oflustice | " 5 (L
to personal injury cases and
. and Equality
Equality

Recommendation 17

Fully assess viable options for referring rejected PIAB assessments into a

judicial process on an appeal basis so that the facts established relating to a

personal injury in the PIAB process do not require to be re-established

Section 16 of the Personal Injuries Assessment Board Act 2003 refers to the scenario where a
case that went through the PIAB ends up in court and how certain documentation produced
in the former process cannot be produced in the latter process. Itis arguable that this section
was included as the PIAB process was considered administrative in nature. It was not
envisaged, however, that claimants who rejected PIAB awards would be able to introduce
new evidence into court that could have been provided at the time of the PIAB assessment

and effectively have a “different” case adjudicated on by the Court.

This matter will be considered by the Department of Jobs, Enterprise and Innovation in
consultation with the Department of Justice and Equality in terms of any potential legislative
or constitutional constraints. It is important that the rights of the individual claimant are
protected but it is also important that information that could have been produced during the
PIAB process is not deliberately withheld and a “new” case built in litigation.

Action Point . . . Relevant
Action Point Deadline R Lead/Owner
No. Bodies
D
epartment Department
of Jobs,
. of Jobs,
Enterprise .
and Enterprise
38 Rewew'potentlal legal and constitutional Q4 2017 Inhovation and'
constraints to the appeal style system and Innovation/
Department
Department .
. of Justice and
of Justice Equalit
and Equality q ¥
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Recommendations 18 — 20 Improving the Book of Quantum

While 