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PART 4: JURISDICTIONAL BATTLEGROUND IN DISPUTES WITH SANCTIONED RUSSIAN
PERSONS

In a wave of recent decisions, including in proceedings involving a number of Western banks, the Russian
courts have disapplied the contractual dispute resolution clauses and taken jurisdiction over international
disputes. The Russian courts have proceeded to issue a variety of orders against the non-Russian patrties,
including orders prohibiting them from pursuing claims outside Russia, fines for so doing and the immediate
attachments of the non-Russian parties’ assets. The Russian courts have taken this action relying on
amendments to the Arbitrazh Procedural Code of the Russian Federation (“APC") introduced through
Articles 248.1 and 248.2 of the APC (the “APC Amendments”) in 2020.

These recent decisions highlight the increasing pressures faced by international companies with operations
or assets in Russia when devising and pursuing their dispute resolution strategy. This Part 4 discusses the
risks posed by the growing reliance by sanctioned Russian companies on the APC Amendments, the recent
14" Sanctions Package against Russia, and their potential impact on disputes strategy.

A number of other potential risks relevant for companies which do business and/or have assets in Russia
have been explored in Part 1 and Part 3 of this “Russia: Investment Protection and Arbitration” Series.

APC AMENDMENTS — WHAT DO THEY SAY?

Articles 248.1 and 248.2 of the APC were introduced through the Federal Law N 171-FZ dated 8 June 2020
in order to “protect the rights of natural and legal persons in connection with restrictive measures introduced
by foreign states or unions”. In summary:
e Article 248.1 of the APC provides for the exclusive jurisdiction of the Russian courts in certain
circumstances, including in relation to disputes involving Russian entities which are subject to foreign
restrictive measures, such as sanctions.

e Article 248.1 empowers the affected entity to submit the relevant dispute to be resolved in the Russian
Arbitrazh (Commercial) Court and to petition the court, in accordance with Article 248.2 of the APC, to
issue an injunction prohibiting the initiation or continuation of proceedings in foreign courts or
international arbitration.
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e Article 248.2 sets out the details and procedural requirements applicable to the injunction petition which
includes a requirement that any choice of forum agreement applicable to the dispute providing for
jurisdiction of foreign courts or arbitration tribunals is inoperable. The Arbitrazh Court is also empowered
to collect damages for breach of the injunction. The amount of damages is capped at the level of any
sums claimed by the non-complying party in the corresponding foreign court or international arbitration
proceedings.

e Article 248.1(1) of the APC states that the above provisions only apply in circumstances where the
parties have not agreed to subject their disputes to the jurisdiction of foreign courts or international
arbitration. However, Article 248.1(4) of the APC provides an exception where such an agreement is
incapable of being performed because one of the parties is subject to restrictive measures that “obstruct
such party’s access to justice. ”

WHEN IS A CHOICE OF FORUM AGREEMENT DEEMED INOPERABLE?

The APC Amendments do not particularise the kind of obstacles to access to justice or the degree to which
they must impede the Russian party’s access to justice to constitute sufficient grounds for an applicable
choice of forum agreement to be deemed inoperable.

This issue was clarified by the Russian Supreme Court in December 2021. It held that it was not necessary

for the petitioning party to demonstrate how the restrictive measures have impacted, or may impact, its
access to justice. The Supreme Court stated that the imposition of restrictive measures ipso facto prejudices
the affected party’s rights, at a minimum, reputationally, and thereby places that party at a disadvantage. The
Supreme Court added that in such circumstances there were justified doubts that the affected party would
get a fair hearing by an impartial tribunal. As a result, the very fact that restrictive measures have been
imposed with respect to a party is, in itself, sufficient to conclude that the affected party faces obstacles to
access to justice and, consequently, the choice of forum agreement becomes inoperable.

RISE IN LITIGATION IN RUSSIA AND PARALLEL PROCEEDINGS

The combination of the APC Amendments and their broad interpretation by the Russian Supreme Court has
led to a number of Russian companies subject to sanctions submitting their disputes to be resolved in
Russian courts and not before the contractually agreed forum.

Claims based on the APC Amendments have also led to a number of parallel proceedings and conflicting
decisions when the sanctioned entities’ counterparties initiated court and arbitration proceedings pursuant to
the contractually specified choice of forum agreements. In several recent cases, State courts outside Russia
have also issued anti-suit injunctions ordering the sanctioned Russian parties to cease proceedings in
Russia including in relation to petitions for injunctions under Articles 248.1 and 248.2 of the APC. We

FURTHER EU SANCTIONS

This issue has gained renewed importance in light of the introduction of the 14" round of EU sanctions
which, among other things, prohibit transshipment of Russian LNG and the provision of goods, services and
technology for the completion of Russian LNG projects under construction, such as Arctic LNG 2 and
Murmansk LNG. These and other new measures, in particular with respect to Russian LNG, create potential
for further disputes with Russian counterparties and similar jurisdictional clashes relating to the forum for
their resolution.

It is notable that the latest EU sanctions package (for more information, please see a client alert prepared by
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our International Trade team) contains provisions specifically targeting the use of Article 248. First, the new
Article 5ab of EU Regulation No. 833/2014 (introduced via EU Regulation No. 2024/1745) provides for a
mechanism through which a transactions ban can be imposed on entities which rely on Article 248 of the
APC or equivalent Russian legislation to obtain an injunction, judgment or similar relief “in connection with
any contract or transaction the performance of which has been affected, directly or indirectly, in whole or in
part, by the measures imposed’ under various EU sanctions. Second, the new Article 11a of EU Regulation
No. 833/2014 (also introduced via EU Regulation No. 2024/1745), as well as the new Article 11a of EU
Regulation No. 269/2014 (introduced via EU Regulation No. 2024/1739) entitle EU citizens and
EU-incorporated or EU-constituted legal persons, entities or bodies to recover, in judicial proceedings before
EU courts, damages incurred as a consequence of claims lodged with courts in third countries “in connection
with any contract or transaction the performance of which has been affected, directly or indirectly, in whole or
in part, by the measures imposed” under various EU sanctions, provided the applicant does not have
effective access to the remedies under the relevant jurisdiction.

IMPACT OF APC AMENDMENTS AND ADDITIONAL EU SANCTIONS ON DISPUTE RESOLUTION
STRATEGY

The routine application of the APC Amendments, as interpreted by the Russian Supreme Court, constitutes
further risks for businesses with assets or contractual relationships in Russia, namely:

e Risk of complex parallel, multi-jurisdictional proceedings. Even if a party follows the contractual
dispute resolution mechanism, there is an increased likelihood that it will find itself embroiled in parallel
proceedings in Russian courts and other fora and potentially face an unfavourable anti-suit injunction.

e Enforceability issues both in and outside Russia. It is doubtful whether Russian court judgments or
injunctions issued contrary to the choice of forum agreements would be widely enforced outside Russia.
Even where an award or judgment is obtained pursuant to the contractually agreed forum, where the
counterparty is subject to sanctions (often the case in the context of the APC Amendments), effective
enforcement of an award or judgment outside of Russia is likely to be complicated and involves
obtaining licences from the relevant authorities. Adding more complexity to the situation, it is also
unlikely that any award or judgment issued in foreign fora, in parallel with the Russian judgment, or
contrary to an injunction issued by the Arbitrazh Court, would be enforceable in Russia. Affected parties
could therefore find themselves facing an apparent deadlock between legal systems, with contradictory
and likely mutually unenforceable decisions of courts and arbitral tribunals.

e Risk of asset seizures in Russia and beyond. The Russian-based assets of a party in dispute with a
person who invokes the Article 248 procedure may be vulnerable to seizure either as a protective
measure or pursuant to the execution of a final judgment. In addition, if a party commences or continues
proceedings outside Russia in breach of an anti-suit injunction issued pursuant to Article 248 of the APC,
it could be ordered to pay damages to the opposing party, which could further expose its assets in
Russia. The potential vulnerability of assets located outside Russia should also be considered. The
possibility of enforcement of a Russian decision against assets in jurisdictions viewed by Russia as
“friendly” and/or with which there are relevant international legal cooperation agreements in place cannot
be ruled out, and there is currently no settled court practice as to how the Article 248 judgments would
be approached.

As to the 14! sanctions package against Russia, while the transaction ban sends a message to prospective
users of Article 248 of the APC, it remains to be seen whether it will effectively deter future attempts to
circumvent choice of forum agreements, especially given that Article 248 of the APC has often been utilised
by entities which are already subject to comprehensive EU sanctions.
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In light of the additional risks and complications which may arise if Article 248 is triggered, the handling of
existing, or potential, commercial disputes relating to Russia requires careful strategic consideration and

effective planning. The authors are well placed to assist with these issues.

Please feel free to contact any of the authors, or your usual Mayer Brown contact, for further information on

this or any related topics.
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