
 

EXPLANATORY MEMORANDUM TO 
 

THE ELECTRONIC MONEY REGULATIONS 2011 
 

2011 No. 99 
 
 
1. This explanatory memorandum has been prepared by the Treasury and is laid before 

Parliament by Command of Her Majesty. 
 
2.  Purpose of the instrument 
  

2.1 These Regulations implement Directive 2009/110/EC of the European Parliament 
and of the Council of 16th September 2009 on the taking up, pursuit and prudential 
supervision of the business of electronic money institutions (“the second Directive”). The 
Regulations establish a new authorisation regime for certain issuers of electronic money 
(known as electronic money institutions) who are not banks or building societies, and set 
out conduct of business rules (concerning the safeguarding and redemption of customers’ 
funds) for all electronic money issuers. 
 

3. Matters of special interest to the Joint Committee on Statutory Instruments 
 
 3.1  None. 
 
4. Legislative Context 
 

4.1 The Treasury submitted an Explanatory Memorandum to Parliament on 31 
October 2008 (14201/08). The Explanatory Memorandum was cleared by the House of 
Commons European Scrutiny Committee on 24 June 2009. It was cleared by the House of 
Lords European Scrutiny Committee on 22 April 2009, following letters to the 
Government on 18 November 2008 and 17 December 2008 and replies by Lord Myners, 
then Financial Services Secretary, to the Chairman on 2 December 2008, 30 March 2009 
and 2 April 2009. 
 
4.2 The Treasury considered that the best way to transpose the Directive would be to 
ensure that the legal framework is closely based so far as possible on the provisions in the 
Directive.  The Directive is a maximum harmonising Directive, subject to the provision of 
certain powers for national derogations.  
 
4.3 A Transposition Note detailing the UK’s implementation of the Directive is 
attached at Annex A. 
 
 

5. Territorial Extent and Application 
 
 5.1 This instrument applies to all of the United Kingdom. 

 



 

 
 
6. European Convention on Human Rights 

 
The Financial Services Secretary to the Treasury, Mark Hoban, has made the following 
statement regarding Human Rights: 
 
In my view the provisions of the Electronic Money Regulations 2010 are compatible with 
the Convention rights. 

 
7. Policy background 
 

What is being done and why 
 
7.1 Directive 2000/46/EC of the European Parliament and Council of 18th September 
2000 on the taking up, pursuit of and prudential supervision of the business of electronic 
money institutions (“the first Directive”) was adopted in response to the emergence of 
electronic money as a substitute for notes and coins.  

 
7.2  The second Directive was adopted following a review by the European 
Commission in July 2006 which found that the e-money market was developing more 
slowly than expected1. The Commission reported in October 2008 that the legal 
framework set by the first Directive was holding back the development of the market. The 
principal causes were identified as uncertainty over the application of the legal framework 
to new business models, excessive prudential requirements, and inconsistent application 
of the rules by Member States2. 
 
7.3 The objectives of the second Directive are to: 

 enable innovation and the design of new and secure electronic money services; 
 facilitate market access to new players and promote competition between market 

participants; 
 modernise the provisions of the first Directive and ensure consistency with the 

Payment Services Directive (Directive 2007/64/EC). 
 
7.4 The principal changes made by the second Directive and these Regulations are as 
follows: 
 

a) the initial minimum capital requirement for an authorised electronic money 
institution will be cut from €1 million to €350,000. The calculation method for the 
ongoing capital requirement has also changed. It must be 2% of average 
outstanding balance of electronic money in issue (compared to the previous 
method based on 2% of total financial liabilities); 
  

                                                           
1 Staff Working Document on the Review of the E-Money Directive (2000/46/EC) SEC(2006) 19 July 2006. 
2 Staff Working Document accompanying the proposal for a Directive amending Directive 2000/26/EC.SEC(2008)2573. 9 October 2008 

 



 

b) the scope of activities that electronic money institutions can undertake will be 
expanded so that they can undertake mixed business activities. This means, for 
example, that they will be able to carry out unrelated payment services and other 
unregulated business; 

 
c) customers funds will be safeguarded. The broad approach is to follow the 

safeguarding rules prescribed for payments institutions by the Payment Services 
Regulations 2009 (S.I. 2009/209); 

 
d) new redeemability requirements will ensure that customers can get their money 

back up to six years after the end of a contract; 
 

e) the anti-money laundering rules for electronic money institutions will be updated. 
A provision for firms to carry out simplified due diligence checks will be raised 
from €150 to €250. This will be raised further to €500 for transactions within the 
UK. 

 
 
7.5 The second Directive permits the Government to derogate from many of the 
provisions relating to small electronic money institutions. Small electronic money 
institutions are defined by the Directive as those that have average liabilities relating to 
electronic money that do not exceed €5 million (or a lower limit set by the Member 
State). In accordance with its deregulatory agenda, the Government has exercised 
permitted derogations from the Directive relating to small electronic money institutions. 
The principal derogations set out in the Regulations relate to: 
 

 the minimum capital requirement. There will be no capital requirement where the 
average outstanding electronic money balance over six months does not (or will 
not) exceed €500,000 on average. When the €500,000 threshold is exceeded, the 
capital requirement will be set at 2% of average outstanding balances; 

 the minimum capital for payment services that are not related to the issuance of 
electronic money. There will be no capital requirement in respect of such 
services. This will put small electronic money institutions on the same footing as 
small payment institutions registered in accordance with Directive 2007/64/EC; 

 the carrying on of additional activities, such as payment services, operating 
payment systems, granting credit, and unregulated activities; 

 outsourcing; 
 the requirements for registering  as a small electronic money institution. These 

will not be subject to all the conditions that apply to the larger bodies applying 
for registration, for example with regard to their links with other institutions and 
those who have holdings in the institution; 

 a storage limit on  electronic money storage devices. An existing limit of €150 
will be removed. 

 
7.6 The Government has not exercised a waiver from the requirement for small 
institutions to safeguard customers’ funds. They will be required to hold customers’ funds 

 



 

in a segregated account, and there will be controls on how those funds can be invested. 
The experience of recent failures of e-money issuers, payment service providers and of 
retailers that have issued prepaid cards suggests that safeguards are necessary to protect 
creditors. However, small electronic money institutions will not be required to safeguard 
funds received for payment transactions that are not related to electronic money, 
consistent with the requirements applied to small payment institutions.  
 
7.7 In accordance with its deregulatory agenda, the Government has exercised an 
option to increase the amount that can be stored on rechargeable instruments for the 
purposes of due diligence checks under the Money Laundering Regulations 2007 from  
€250 to €500 for payment transactions within the UK. Credit unions, municipal banks and 
the National Savings Bank have been exempted from all the prudential provisions. 
 
Consolidation 
 
7.8 There are no plans to consolidate any of the legislation amended by these 
Regulations. 
 
8.  Consultation outcome 

 
8.1 In January 2009, the previous Government consulted on the approach to take to 
EU-level negotiations on the proposed changes to the first Directive. It published a 
response in June 2009. 

 
8.2 In October 2010, the Government consulted on its proposed approach to 
implementing the second Directive, and on draft Regulations. Eighteen responses were 
received.  The Treasury has had ongoing engagement with the electronic money industry, 
including individual firms and representative bodies, and has alerted them to the 
significant changes that will be made. The Treasury will publish a summary of the 
responses to its consultation on the draft regulations. 

 
9. Guidance 
 
 9.1 The regulator, the Financial Services Authority, will publish two documents early 

in 2011. It will publish Perimeter Guidance and an Approach Document detailing the 
scope of the regulations and the supervisory and enforcement approach of the Authority.   

 
10. Impact 
 

10.1 An impact assessment is attached to this memorandum at Annex B. 
 

11. Regulating small business 
 
11.1 The Regulations apply to small electronic money institutions.  

 



 

 

-

11.2 To minimise the impact of the requirements on small firms, the Government has 
decided to adopt the derogations from the Directive that will apply to them, as set 
out in paragraphs 7.5 and 7.6 above. 
 

11.3 The basis for the final decision on what action to take to assist small business was 
developed as part of the consultation process.  

 
12. Monitoring and review 
 

12.1 These Regulations will be monitored and reviewed when the Directive is reviewed 
by the European Commission in its report to the institutions mentioned in Article 
17 of the second Directive. A report on the implementation and impact of the 
Directive is due by 1 November 2012. 

 
13.  Contact 
 
 Brian Garcia at HM Treasury (Tel: 020 7270 5219 or e-mail: Tbrian.garcia@hm

treasury.gsi.gov.uk) can answer any queries regarding this instrument. 

mailto:brian.garcia@hm-treasury.gsi.gov.uk
mailto:brian.garcia@hm-treasury.gsi.gov.uk
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Transposition note for Directive 2009/110/EC:  
Electronic Money Regulations 2011 

 
 
 
Articles of 
Directive 
2009/110/EC 

Objective Implementation Body 
Responsible 

1 

Sets out the electronic money issuers 
(i.e. those bodies permitted to provide 
electronic money issuance services) to 
which the Directive applies.  
 
 
Sets out an option for the Member 
States to waive the requirements of 
Part 2 of the Directive and specifies the 
monetary value to which the Directive 
does not apply.    

Regulations 63 and 64 
and the definition of 
“electronic money 
issuer” in regulation 
2(1). 
 
The definition of 
electronic money issuer 
in regulation 2(1) and  
the exemptions in 
regulation 3. 

HM Treasury 

2 

Sets out definitions of electronic 
money, electronic money institution, 
electronic money issuer and average 
outstanding electronic money 

The definitions in 
regulation 2(1). 

HM Treasury 

3.1 

Article 3(1) applies the following 
Articles of the Payment Services 
Directive (Directive 2007/64/EC) with 
the following effects  in relation to 
electronic money institutions: 
 

 
Article 5: sets out the requirements   
for applications for authorisation as 
an electronic money institution.  

 
Article 10: sets out the conditions 
that institutions must meet in order 
to be authorised. 

 
Article 11: provides that competent 
authorities must communicate their 
decision within 3 months of receipt 
of the application. 

 
Article 12: sets out the 
circumstances in which competent 
authorities can withdraw 
authorisation. 

 
Article 13: requires a public register 
to be established and maintained for 
authorised persons, persons 
benefitting from the waiver, other 
issuers, agents, branches and those 
who are exempt. 

 
Article 14: duty to notify the 
competent authority of changes to 
information given in applications. 
 

 
 
 
 
 
 
 
Regulations 5, 12, and 
Schedule 1. 
 
 
 
Regulations 6 to 9, 11, 
13 to 16, 28 to 31 and 
71. 
 
 
Regulation  9. 
 
 
 
 
 
Regulations 10, 11 and 
15. 
 
 
 
Regulation 4 and 
section 347 of the 
Financial Services and 
Markets Act 2000. 
 
 
 
 
Regulation 17. 
 
 
 

HM Treasury 
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Articles of 
Directive 
2009/110/EC 

Objective Implementation Body 
Responsible 

 
Article 15: provides that an 
electronic money institution must 
provide audited accounting 
information where it carries on 
business activities that are not 
related to electronic money issuance 
and payment services; and provides 
for certain information to be 
communicated by the auditor to the 
Authority. 
 
 
Article 17(7): provides that the 
electronic money institution must 
notify the competent authority 
before outsourcing operational 
functions. 
 
 
Article 18: requires Member States 
to ensure that where payment 
institutions rely on third parties for 
the performance of operational 
functions, those electronic money 
institutions take reasonable steps to 
ensure that the requirements of the 
Directive are met. 

 
Article 19: requires institutions to 
keep certain records. 

 
Article 20: sets out requirements for 
competent authorities including 
their designation, powers and duties. 

 
Article 21: provides in respect of the 
supervision of the business of 
electronic money institutions by 
competent authorities. 

 
 
Article 22: requires Member States 
to ensure that the obligation of 
professional secrecy is respected 
and enforced. 
 
 

 
Regulation 25. 
 
 
 
 
 
 
 
 
 
 
 
Regulation 26. 
 
 
 
 
 
 
Regulation 36. 
 
 
 
 
 
 
 
 
 
Regulation 27. 
 
 
 
Part 6.  
 
 
 
Regulations 7 to 11, 15, 
30, 37, 49 to 57, 60 and 
71. 
 
 
 
 
Financial Services and 
Markets Act 2000 
(Disclosure of 
Confidential 
Information) 
Regulations 2001, as 
modified by paragraph 
11 of Schedule 3. 
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Articles of 
Directive 
2009/110/EC 

Objective Implementation Body 
Responsible 

 
Article 23: provides that Member 
States must ensure that decisions 
taken by the competent authority are 
contestable in the court.  

 
Article 24: requires co-operation 
and exchange of information 
between competent authorities. 
 

 
Article 25: sets out the conditions 
under which authorised electronic 
money institutions can exercise their 
right of establishment and freedom 
to provide services.  

 
Regulation 6 in respect 
of  the Financial 
Services and Markets 
Act 2000 as modified 
by paragraphs  1 and 2 
of Schedule 3, 
regulations 9(8), 10(6), 
11 (5), 15, 29 (4), 
34(11), 35(4), 53(4), 
56(5) and 74(9). 
 
 
Regulation 71. 
 
 
 
 
Regulations 28 to 31. 

 
3.2 

 

Provides that electronic money 
institutions must inform the competent 
authorities of any material change in 
safeguarding measures. 
 

Regulation 37(2). HM Treasury 

3.3 

Provides that an electronic money 
institution must inform the competent 
authority of any decision it has taken to 
acquire or dispose of qualifying 
holdings and provides for the sanctions 
imposed for failure to do so. 
 
Provides that Member States may 
waive or allow their competent 
authorities to waive the application of 
all or part of the obligations in Article 
3.3. 
 

 
 
 
Regulation 62 and 
Financial Services and 
Markets Act 2000 as 
applied with 
modifications by 
paragraph 4 of 
Schedule 3. 

HM Treasury 

3.4 

Provides that Member States shall 
allow electronic money institutions to 
distribute and redeem electronic money  
through persons acting on their behalf. 
 
Provides that where an electronic 
money institution wishes to distribute 
electronic money in another Member 
State it shall follow the procedure set 
out in Article 25 of the Payment 
Services Directive.  
  

Regulation 33. 
 
 
 
 
Regulations 28 to 30. 

HM Treasury 

 
 

          3.5 
 
 
 
 

Prohibits the issuance of electronic 
money through agents. 
 
Provides for payment services to be 
able to be carried on through an agent 
subject to the agent being registered in 
accordance with Article 17 of the 

Regulation 33. 
 
 
Regulations 34 and 35. 

HM Treasury 
 
 
HM Treasury 
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Articles of 
Directive 
2009/110/EC 

Objective Implementation Body 
Responsible 

 
 

Payment Services Directive. 

4 
Sets out the initial capital that an 
electronic money institution must hold. 

Regulation  6(3), 13(5) 
and  Part 1 of Schedule 
2. 

HM Treasury 

5 
Sets out the own funds requirements 
for electronic money institutions. 

Regulation 19 and Part 
2 of Schedule 2. 

HM Treasury 

6.1 

Sets out the activities in which an 
electronic money institution may 
engage, including conditions relating 
to the granting of credit. 

Regulation 32. 
 
 
 
 
 
 
 

HM Treasury 

6.2 

Prohibits the taking of deposits by 
electronic money institutions in respect 
of sums received in exchange for 
electronic money for unrelated 
payment services. 

Article 9A of the 
Financial Services and 
Markets (Regulated 
Activities) Order 2001 
and amendments to 
article 9B and 9AB of 
that Order made by 
paragraph 12 of 
Schedule 4. 
 
 

HM Treasury 

6.3 

Requires that electronic money must 
be issued without delay and that sums 
received in exchange for electronic 
money shall not constitute a deposit. 

Regulation 39, Article 
9A of the Financial 
Services and Markets 
(Regulated Activities) 
Order 2001 and 
amendments to article 
9AB of that Order made 
by paragraph 12 of 
Schedule 4. 
 

HM Treasury 

          6.4 

Provides that Articles 16.2 (exclusive 
use of payment accounts for payment 
transactions) and 16.4 (prohibition on 
deposit-taking) shall apply to funds 
received for payment transactions that 
are not related to electronic money 
issuance. 

Regulation 32(3) and 
paragraph 12 of 
Schedule 4. 

HM Treasury 

7.1 

Provides that Member States shall 
require an electronic money institution 
to safeguard funds received in 
exchange for electronic money in 
accordance with provisions of the 
Payment Services Directive subject to 
certain conditions. 

Regulations 20, 21, 22 
and 24. 

HM Treasury 

7.2 

Provides a definition of secure, low-
risk assets and makes it subject to a 
power for the competent authority to 
exclude them from the definition in 
exceptional circumstances. 

Regulations 21(6) and 
23. 

HM Treasury 

7.3 

Applies the provision for safeguarding 
in Article 9 of the Payment Services 
Directive in respect of payment 
services that are not linked to the 

Regulation 20(6). HM Treasury 



  

 5

Articles of 
Directive 
2009/110/EC 

Objective Implementation Body 
Responsible 

issuance of electronic money.  

7.4 
Provides that Member States may 
determine which safeguarding method 
shall be used. 

Regulations 20, 21 and 
22. 

HM Treasury 

8.1 

Provides in relation to the treatment of 
branches of electronic money 
institutions with a head office situated 
outside the EEA. 

Regulations 6(4)((b), 
32(4), 60 and all other 
regulations applicable 
to authorised electronic 
money institutions. 

HM Treasury 
and the 
Financial 
Services 
Authority. 

8.2 

Provides that the competent authority 
shall inform the Commission when it 
authorises branches mentioned in 8(1). 

Regulations 71 and 60; 
not otherwise 
transposed into 
legislation.  

HM Treasury 
and the 
Financial 
Services 
Authority. 

8.3 

Provides that the Community may 
come to agreements with third 
countries with the objective of 
ensuring the identical treatment of the 
branches mentioned in Article 8(1).  

Not transposed into 
legislation.  

HM Treasury 

9.1 

Permits Member States to waive 
provisions of Articles 3, 4, 5 and 7 for 
small electronic money institutions 
subject to exceptions. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Permits electronic money institutions 
which carry on other business to 
estimate the volume of average 
outstanding electronic money for the 
purposes of Article 9. 
 
Permits Member States the option of 
setting maximum storage amounts 
when exercising exemptions. 
 
Requires small electronic money 
institutions to comply with Article 26 
of the Payment Services Directive.  
 

An exemption in 
respect of: 
 a) Article 3 has been 
exercised in 
Regulations 13 
(conditions for 
registration) and 26 
(outsourcing); 
b) Article 4 has been 
exercised in Article 
13(5) and Part 1 of 
Schedule 2 (initial 
capital);  
c) Article 5 has been 
exercised in regulation 
19(2) and Part 2 of 
Schedule 2; 
d) Article 7 in 
regulation 20(6).  
 
Regulation 14. 
 
 
 
 
 
This option has not 
been exercised. 
 
 
Regulation 13(4), (11) 
and (12). 

HM Treasury 
 

9.2 

Requires a small electronic money 
institution to have its head office in the 
Member State in which it carries on 
business. 

Regulation 13(9). HM Treasury 

9.3 
Provides that a person benefitting from 
the waiver under Article 9 shall be 

Definition of 
“electronic money 

HM Treasury 
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Articles of 
Directive 
2009/110/EC 

Objective Implementation Body 
Responsible 

treated as an electronic money 
institution except for the purposes of 
the exercise of passport rights. 

institution” in 
regulation 2(1); 
regulations 28 to 31. 

9.4 
Permits Member States the option of  
limiting the business activities of small 
electronic money institutions. 

This option has not 
been exercised. 

HM Treasury 

9.5 
Requires small electronic money 
institutions to notify changes in the 
conditions mentioned in Article 9.1. 

Regulation 37.  HM Treasury 

9.6 

Requires that small electronic money 
institutions must apply to become an 
authorised electronic money institution 
within 30 days on ceasing to comply 
with conditions for registration as a 
small electronic money institution. 

Regulation 16. HM Treasury 

9.7 

Requires that competent authorities are 
sufficiently empowered to verify 
continued compliance with the 
conditions in Article 9. 

Regulations 37, 48 and 
49. 

HM Treasury 

9.8 
Provides that exemptions in Article 9 
shall not apply in respect of provisions 
of money laundering legislation. 

Not transposed into 
legislation.  

HM Treasury 

9.9 
Places obligations on Member States to 
provide information to the Commission 
relating to the use of Article 9. 

Not transposed into 
legislation.  

HM Treasury 

10 

Provides that Member States must 
prohibit persons who are not electronic 
money issuers from issuing electronic 
money. 

Regulations 63 and 64. HM Treasury 

11.1 
Requires Member States to ensure that 
electronic money is issued at par value. 

Regulation 39. HM Treasury 

11.2 

Requires Member States to ensure that 
electronic money issuers redeem 
electronic money upon request at any 
moment at par value. 

Regulation 39. HM Treasury 

11.3 
Provides for information to be 
communicated to the electronic money 
holder and included in the contract. 

Regulation 40. HM Treasury 

11.4 
Provides for the circumstances where 
redemption may be subject to a fee. 

Regulation 41. HM Treasury 

11.5 
Provides in respect of redemption 
before termination of the contract. 

Regulation 42(1). HM Treasury 

11.6 
Provides in respect of redemption on or 
up to one year after termination of the 
contract. 

Regulation 42(2). HM Treasury 

11.7 
Provides in respect of redemption 
rights of persons other than a 
consumer. 

Regulation 44. HM Treasury 

12 
Prohibits the granting of interest in 
respect of electronic money. 

Regulation 45. HM Treasury 

13 

Applies chapter 5 of title 4 of the 
Payment Services Directive for the 
purposes of Title 3 of the Electronic 
Money Directive. 

Regulations 38, 48 to 
58, 76(2) and 79 in 
respect of paragraph 2 
of Schedule 4. 

HM Treasury 

14 
Sets out implementing measures that 
may be adopted by the Commission. 

Not transposed into 
legislation. 

HM Treasury 

15 
Provides for a committee procedure in 
respect of implementation.  

Not transposed into 
legislation. 

HM Treasury 

16 Provides for full harmonisation. The Regulations.  HM Treasury 
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Articles of 
Directive 
2009/110/EC 

Objective Implementation Body 
Responsible 

 
Provides that Member States shall 
ensure that issuers do not derogate to 
the detriment of electronic money 
holders. 

 
Regulations 10(4), 49, 
58, 60, 63 and 64.  

and the  
Financial 
Services 
Authority 

 

17 
Provides for a review of the Directive.  Not transposed into 

legislation. 
European 
Commission. 

18.1 

Provides for transitional provisions 
allowing persons authorised as 
electronic money institutions under the 
previous regime to continue to issue 
electronic money under that regime for 
a period of time before being entered 
on the register or ceasing to issue 
electronic money. 

Regulations 74 and 75. HM Treasury 
and the 
Financial 
Services 
Authority. 

18.2 

Provides that Member States may 
permit competent authorities to grant 
authorisation automatically to those 
authorised under the previous regime. 

Regulation 74. HM Treasury 

18.3 

Provides that Member States shall 
allow electronic money institutions 
who benefit from a waiver under the 
previous regime to continue under that 
regime until 30 April 2012 without 
applying for registration. 

Regulation 76.  HM Treasury 

19.1 
Makes amendments to Article 3(2) of 
the Money Laundering Directive.  

Regulation 79 in 
respect of paragraph 19 
of  Schedule 4. 

HM Treasury 

19.2 
Makes amendments to Article 11(5) of 
the Money Laundering Directive 

Regulation 79 in 
respect of paragraph 19 
of Schedule 4. 

HM Treasury 

20.1 

Makes amendments to Article 4 of the 
Banking Consolidation Directive. 

Regulation 79 in 
respect of paragraphs 1 
to 19 and 21 of 
Schedule 4. 

HM Treasury 

        20.2 

Makes amendments in respect of 
Annex 1 of the Banking Consolidation 
Directive. 

Regulation 79 in 
respect of paragraphs 3, 
4, 6 and 19 of Schedule 
4. 

HM Treasury 

21 

Repeals the first electronic money 
directive 

Regulation 79 in 
respect of paragraphs 3, 
19 and 21 of Schedule 
4; to be further 
transposed in FSA 
rules. 

HM Treasury 
and Financial 
Services 
Authority 

22 
 Provides for steps that Member States 
are to take in respect of transposition. 

Regulation 1; otherwise 
not transposed into 
legislation. 

HM Treasury 

23 
Provides for the date that the Directive 
enters into force. 

Not transposed into 
legislation. 

European 
Commission 

24 
Provides that the Directive is addressed 
to Member States. 

Not transposed into 
legislation. 

European 
Commission 
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