EXPLANATORY MEMORANDUM TO
THE ALTERNATIVE INVESTMENT FUND MANAGERS REGULATIONS 2013

2013 No. 1773

1.1  This explanatory memorandum has been preparéthbTreasury and is laid
before Parliament by Command of Her Majesty.

Purpose of the instrument

2.1  These Regulations implement the majority oeBlive 2011/61/EU of the
European Parliament and the Council on Alterndtivestment Fund Managers. The
Directive requires Member States to put in plabarmonised regulatory framework
for funds currently not within the scope of Europeagulation.

Matters of special interest to the Joint Committee on Statutory Instruments
3.1 None.
L egidlative Context

4.1  These Regulations transpose most provisiottsedDirective, and come into
force on the Directive transposition deadline ofJa® 2013. A further set of
Regulations will be made to transpose those prowssof the Directive which do not
apply until a date that will be specified in an Reégulation to be made under the
Directive. A transposition note is at Annex A tasstMemorandum.

4.2  The Regulations implement the Directive by mglamendments to the
Financial Services and Markets Act 2000 and otelevant legislation (in the
Schedules to the Regulations) so that managindtemative investment fund, which
is required to be authorised under the Directiseegulated under the regime set out
in the 2000 Act. Stand alone provisions in the nteidy of the Regulations and
further amendments in the Schedules also applycieerequirements both to
persons regulated under that regime, and to o#rsops who are not required to be
authorised under the Directive but on whom thee€live imposes requirements.

4.3  The proposal for the Directive was considengthle House of Commons
European Scrutiny Committee following the March 2@uropean Council meeting
proposing regulatory and supervisory reform ansl was reported on in the
Committee’s Twentieth Report of the 2008-2009 Sesdihe Directive was debated
in European Committee B following consideratiortted Committee in its Seventh
Report of the 2009-10 Session.

4.4  The proposal for the Directive was consideradi r@ported on by the House
of Lords European Union Committee in its Third Repd 2009-2010 Session. The
Government provided an update to that Committdeviahg political agreement on
the Directive, the text of which can be found ajgéwvo of the Committee’s



published correspondence from 1 December 2010 td&812011. The Directive was
also the subject of a debate in the House of Lord&th July 2010.

4.5  The provisions transposing the Directive atstect three directly applicable
EU regulations related to the Directive: Regulatigk)) No 231/2013 which is made
under and supplements the Directive, Regulation) (EtJ345/2013 on European
venture capital funds and Regulation (EU) No 346860n European social
entrepreneurship funds.

4.6  The Regulations also complete the transpositiddirective 2011/89/EU of
the European Parliament and of the Council as dsghe supplementary supervision
of financial entities in a financial conglomerathieh relate to alternative investment
fund managers, by making further amendments té&-ithencial Conglomerates and
Other Financial Groups Regulations 2004.

Territorial Extent and Application
5.1  This instrument applies to all of the United Kingalo
European Convention on Human Rights

The Economic Secretary to the Treasury, Sajid JsNRd has made the following
statement regarding Human Rights:

“In my view the provisions of the Alternative Inuasent Fund Managers Directive
Regulations 2013 are compatible with the Conventigints.”

Policy background

7.1  The aim of Directive 2011/61/EU is to estabbshEU-wide harmonised
framework for monitoring, reporting on and supeingsrisks posed by Alternative
Investment Fund Managers (AIFMs) and the funds thagiage and for strengthening
the internal market in alternative funds. The Ragons require all fund managers in
scope to be authorised by national authoritiebérmanagers’ Member States. In the
United Kingdom, this will be the Financial Conddaithority (FCA).

7.2  The Regulations will also put in place rulestfee marketing of funds in the
UK by non-UK fund managers. Powers will be put iage for the FCA to suspend or
revoke the right of non-UK fund managers to mamehe UK if they contravene
Directive requirements.

7.3  The Regulations put in place safeguards torerfand managers are
transparent in building stakes in unlisted companierivate equity fund managers
will be required to ensure employees are kept méat when a company is taken over
and restructured. Restrictions are put in plagarévent the risk of a misalignment of
incentives by authorised private equity fund manageleveraged buy-outs

7.4  The Regulations also introduce a right for atfied UK fund managers to
manage and market funds in other Member StateMélifom other Member States
will be able to manage and market alternative itnaest funds in the UK.



7.5 The majority of provisions of the Regulasonly apply to fund managers
managing funds in scope of the directive holdirge&sin excess of €100m, or €500m
in the case of unleveraged funds whose investars ha right of redemption for at
least 5 years. Fund managers below the threshdldewequired either to register
with the FCA or to remain authorised under theenirrequirements while complying
with basic reporting requirements.

7.6  The Regulations also place certain obligatmmthe FCA for the collection
and sharing of data necessary for the monitorintp@build-up of systemic risk in
the financial system by the European SecuritiesNaikets Authority. The FCA will
be given the power to impose leverage limits ohaused fund managers.

e Consolidation

7.7  The Regulations amend the Financial Servicddvarkets Act 2000 and
related provisions. There are no current plan®tsalidate the Act.

Consultation outcome

8.1  The Government initially engaged UK stakehiddbrough a discussion

paper in March 2012. Responses received to theshgm paper were considered
closely with the FCA. The Government publishedranfal consultation paper with a
draft set of Regulations in January 2013. Thereavasnsensus amongst respondents
that fund managers not previously regulated byA@A who fall below the threshold
of the Directive should be subject only to the iegments to register with the FCA
and submit to basic reporting requirements butretise maintain the status quo. This
consultation received 30 responses from industdydsp legal and advisory firms,

fund administrators and fund managers.

8.2 A second consultation was published in Marchi32®M Treasury consulted
on permitting charity funds to be marketed abrdle regime for non-UK fund
managers marketing to retail investors in the UK amproposal not to apply the
approved persons regime to investment companiésf Ale proposals were
welcomed. This consultation received 12 resporses fund managers and industry
bodies.

8.3  The first consultation paper was publishedammuary 2013 and gave
respondents just over two months to respond. Thegwas shortened as the
consultation paper did not differ broadly from ghvéciples of the discussion paper
published in March 2012 which was broadly welcomiéte second consultation
paper published in March 2013 gave respondents thieeks to respond and reflected
the technical nature of the issues. Throughoutgeigd, HM Treasury worked with
the FCA, industry bodies and professional advisotie industry to address their
concerns in the development of the draft Regulatidime Treasury published its final
response to the consultation along with guidan@ngwer commonly asked
guestions raised in the process.



10.

11.

12.

13.

Guidance

9.1 The Treasury is not planning to issue anmhrrguidance on these
Regulations. The FCA will issue a policy statemardrder to set out the
implementation of the Directive.

I mpact

10.1 The UK s a major hub for the managementtefahtive investment funds
and a key part of the UK financial services secible Government estimates that
there are likely to be at least 850 fund managememipanies in the UK managing
£550bn of assets in alternative investment fundks iothe UK and abroad. In
addition, there are also fund management activiaesed out in the UK by or on
behalf of fund managers from other countries.

10.2 Animpact assessment accompanies this instruas Annex B. The
Government approach will mean the fund managenneloistry will face additional
one-off costs of £226m-£353m and £863m-£1.8bn muahongoing costs. The
variation takes account of the inherent uncertaidgpositaries will also face £4m in
one-off costs and £3m in annual ongoing costsderoto be permitted to provide
regulated functions to authorised AIFMs. Thesemess costs reflect the
transposition where the Government had no diseretio

10.3 The Regulations amend existing obligationthenFCA with regard to their
supervisory functions, in particular concerningormhation sharing and consultation
requirements. The FCA estimates the additionalafheests at £13.4m.

Regulating small business

11.1 The Regulations require small AIFMs that are nesuypject to regulationby
the FCA to register with the FCA and to comply wathgoing disclosure obligations.
These are the minimum additional requirements sacggor correct transposition of
the Directive.

11.2 The opportunity to lower requirements for small M§& that are already
subject to regulation by the FCA, including thdsattqualify as micro-businesses, has
been considered but rejected in line with the cosge from consultation feedback.

Monitoring & review

12.1 The Government will review the Regulations and bk report setting out
the conclusions of the review by 22 July 2018. Directive itself may be reviewed
at a European level before the Government hasweddhe Regulations. This may
have an impact upon the Government’s review.

Contact
Queries regarding this statutory instrument shbeldirected to Jonathan Gee at HM
Treasury: Tel: 0207 270 6275 email: jonathan.gee@dasury.gsi.gov.uk



